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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
UNITED STATES OF AMERICA, et al..

)
)
)

Plaintiffs,

)
)

V.

)

BANK OF AMERICA CORP., et al.,

Civil Action No. 12-00361 (RMC)

)
)

Defendants
-----------------

)

)

MONITOR'S REPORT REGARDING COMPLIANCE BY DEFENDANT
BANK OF AMERICA, N.A. FOR THE MEASUREMENT PERIODS
ENDED SEPTEMBER 30, 2012 AND DECEMBER 31, 2012
The undersigned, Joseph A. Smith, Jr., in my capacity as the Monitor under the Consent
Judgment (Case l:12-cv-00361-RMC; Document 11) filed in the above-captioned matter on April
4, 2012 (Judgment), respectfully files this Report regarding compliance by Bank of America, N.A.
with the terms of the Judgment, as set fotth in Exhibits A and E thereto. This Report is filed under
and pursuant to Paragraph D.3 of Exhibit E to the Judgment.
I.

Definitions
This Section defines words or tc1111s that are used throughout this Repm1. Words and terms

used and defined elsewhere in this Report will have the meanings given them in the Sections of this
Report where defined. Any capitalized terms used and not defined in this Report \Vill have the
meanings given tl1em in the Judgment or the Exhibits attached thereto, as applicable. For
convenience, the Judgment, without the signature pages of the Parties, and Exhibits A, E and E-1
are attached to this Report as Appendix 1.
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In this Report:
i)

Compliance Rel'iew means a compliance review conducted by the IRG as required

by Paragraph C.7 of Exhibit E, and Compliance Reviews is a reference to compliance reviews
conducted by the IRG or compliance reviews conducted by the IRG and the internal review groups
of the other Servicers, as the context indicates;
ii)

Court means the United States District Court for the Dist1ict of Columbia;

iii)

En(Orcement Terms means the lerms and conditions of the Judgment in Exhibit E:

iv)

Exhibit or Exhibits mean any one or more of the exhibits to the Judgment;

v)

E·d1ibit A means Exhibit A to the Judgment;

vi)

Exhihit D means Exhibit D to the Judgment, and Exhibit D-1 means Exhibit D-1 to

the Judgment;
vii)

Exhibit E means Exhibit E to the Judgment;

viii)

Exhibit E-1 means Exhibit E-1 to the Judgment;

ix)

Exhibit !means Exhibit I to the Judgment;

x)

Internal Revie,v Group or IRG means an internal quality control group established by

Servicer that is independent from Servicer·s mortgage servicing operations, as required by
Paragraph C. 7 of Exhibit E, and Internal Rel'iew Groups or IR Cs is a collective reference to all five
Servicers· internal quality control groups;
xi)

}vfetric means any one of the metrics, and Aictrics means any two or more of the

metrics referenced in Paragraph C.11 of Exhibit E, and specifically described in Exhibit E-l;
xii)

Monitor means and is a reference to the person appointed under the Judgment to

oversee, among other obligations, Serviccr"s compliance with the Servicing Standards and

2
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Serviccr's satisfaction of the Consumer Relief Requirements, and the Monitor is Joseph A. Smith,
Jr., who will be referred to in this Report in the first person;
xiii)

Monitor Report or Report means this report, and Monitor Reports or Reports is a

reference to any additional reports required under Paragraph D.3 of Exhibit E or required under the
other judgments that comprise the Settlement, as the context indicates;
xiv)

1Y!onitoring Committee means the Monitoring Committee refoITed to in section B of

Exhibit E;
xv)

Potential Violation has the meaning given to such term in Paragraph E.1 of Exhibit E

and a Potential Violation occurs \\'hen Servicer exceeds a Threshold Error Rate set for a Metric;
xvi)

Primmy Professional Firm or PPF means BDO Consulting, a division of BDO

USA, LLP, and the Primary Professional Firm will sometimes be referred to as BDO;
xvii)

Professionals mean the Primary Professional Fi1111, Secondary Professional Firm and

any other accountants, consult,mts, attorneys and other professional persons, together with their
respective firms, I engage from tim_e to time to represent or assist me in carrying out my duties
under the J uclgment;
xviii) Quarterly Report means Servicer·s report to me that includes, among other
infonnation, the results of Servicer·s Compliance Reviews for the quarter covered by the report, as
required by Paragraph D.1 of Exhibit E;
xix)

Sati.yf{lction Re\'ien· means a reviev.' conducted by the JRG to determine Servicer·s

satisfaction of the Consumer Relief Requirements, as required in Paragraph C.7 of Exhibit E, and
Satisfaction Reviews is a reference to satisfaction reviews conducted by the IRG or satisfaction

reviews conducted by the IRG and the internal review groups of the other Servicers, as the context
indicates;

3
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xx)

Secondarv Profi?ssional Firm or SPF means Crowe Chizek LLP, and references to

Secondary Professional Finns or SPFs is to the five professional finns engaged by me and assigned
by me, one to each of the Scrvicers;
xxi)

Servicer means Bank of America, N.A., and Serricers mean the following: (i) J.P.

Morgan Chase Bank, N.A.; (ii) Residential Capital, LLC and GMAC Mm1gage, LLC; 1 (iii) Bank of
America, N.A.; (iv) CitiMortgage, Inc.; and (v) Wells rargo & Company and Wells Fargo Bank,
N.A.;
xxii)

Servicing Standards means the mortgage servicing standards contained in Exhibit A;

xxiii) Settlemenl means the Judgment and the four other consent judgments entered into by
the Servicers to settle the claims described in the Judgment and the other consent judgments;
xxiv)

System of Record or SOR means Scrviccr's business records pertaining primarily to

its mortgage servicing operations and related business operations, as more fully described in Section

II.B.2 below;
xxv)

Tes! Period 1 means the third calendar quai1er of 2012, or the period from July I,

2012, to September 30, 2012;
xxvi)

Test Period 2 means the fourth calendar quarter of 20 l 2, or the period from October

I, 2012, to December 31, 2012;
xxvii) Threshold Error Rate means the error rate established under Exhibit E-1 which,
when exceeded, is a Potential Violation;
xx viii) TVork Papers means the documentation of the test work and assessments of the IRG
with regard to the Metrics and Scrvicer's satisfaction of the Consumer Relief Requirements, which

1

The judgment applicable to Residential Capital, LLC and GJvJAC Mortgage, LLC includes as one of the
Servicers Ally Financial, Inc. In light of the bankruptcy of Residential Capital, LLC, GMAC .tv[ortgage. LLC and
related entities, and the sales of assets that have occurred thereunder. for the purpose of this Report and naming
conventions, I am not including Ally Financial, Inc. in the definition of Serviccrs.

4
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documentation is required to be sufficient for the PPF and SPF to substantiate and confirm the
accuracy and validity of the work and conclusions of the IRG; and
xxix)

Work Plan means the work plan established by agreement between Servicer and me

pursuant to Paragraphs C.11 through C.15 of Exhibit E.
II.

Background
A.

Judgment

On April 4, 2012, the Comi entered five separate consent judgments, of which the Judgment
1s one. The consent judgments settled claims of alleged improper mortgage servicing practices
against the Servicers by agencies of the United Slates, 49 States and the District of Columbia. As
pmi of the Judgment, the government parties released certain claims against Servicer and related
entities. The releases are set out in Exhibits B, F and G. In exchange for the releases, Servicer
agreed, among other things, to:
i)

make direct payments to goyemments of $2,382,415,075; 2

ii)

provide mortgage loan consumer relief to distressed borrowers, including principal

forgiveness, refinancing, and other fo1ms of mortgage loan consumer relief (Consumer Relief
Requirements); 3
iii)

change Servicer·s mortgage servicing practices by complying with the Servicing

Standards; 4 and
iv)

implement various protections for military pcrsonncl.

5

Under the Judgment, l am required to report to the Court on Servicer's compliance with the
Servicing Standards and satisfaction of the Consumer Relief Requirements thereunder. This Report

2

Judgment. Section III. Parngraph 3.
Exhibit D and D-1, and Exhibit l.
4
Exhibit A.
'Exhibit H.
_i

5
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is the first of a series of periodic reports required by the Judgment regnrding compliance by Servicer
with the Servicing Standards. A report regarding Scrvicer's compliance with the Consumer Relief
Requirements, including its borrower solicitation obligations under Exhibit I, will be separately
filed with the Comt when my review ofScrvicer's compliance has been completed.
B.

Servicer

I.

Servicer. Servicer is a national bank with offices throughout the United States and

elsewhere. Servicer is one of the family of companies mvncd by or affiliated with Bank of America
Corporation. Servicer's business focuses on global commercial and investment banking, consumer
and small business banking, residential mortgage loans, home equity loans and asset servicing,
including servicing ofresidential mortgage loans owned by Servicer and residential mortgage loans
owned by third parties. Servicer's current originations of residential mortgage loans and home
equity loans are to its customers and those of its affiliates. In the past several years, Servicer has
exited the wholesale mortgage business, correspondent lending business and reverse mortgage
business. By exiting these businesses and limiting its originations to its customers and those of its
affiliates, Servicer has decreased its overall share of mortgage originations and servicing in the
United States.
Servicer's current residential mortgnge loan business has adopted an integrated management
and governance structure with the intent to better align control functions to the mmigagc products
Servicer offers its customers and those of its affiliates. The management and governance structure
includes sales, underwriting/fulfillment, non-default servicing and customer experience, default
servicing, secondary market activities, and compliance, risk management, audit and legal and
external relations.
Servicer's residential mmigage loan business also includes servicing of what Servicer
describes as its legncy assets. These legacy assets arc mortgage loans that were primmily originated
6
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prior to calendar year 2010.

In early 2012, Servieer"s legacy assets induded approximately 9

million accounts of which about 1.1 million were past due sixty or more days. Over eighty percent
of Servicer·s legacy assets that were delinquent sixty or more days were originated prior to the
middle of calendar year 2008 and of these, seventy-five percent were originated by one or more of
the Countrywide companies acquired by Bank of America Corporation. For Servicer's legacy assets
delinquent sixty or more days that were originated after the middle of 2008, those were primarily
FHA loans or non-conforming loans originated through early calendar year 2009 with low
documentation requirements and high loan to value ratios.
In order to better service Serviccr's legacy assets, bct\vcen fourth quarter 2009 and the
first quarter of 2012, Servicer increased its staffing by forty-five percent to a level

111

excess of

60,000 and included in this increased staffing approximately 175 senior leaders in the nreas of
default servicing, customer relations management and bankruptcy.

In addition, Servicer

implemented a single point of contact (SPOC) program, opened customer assistance centers
throughout States in which Servicer had large to significant populations of loans in its legacy
servicing portfolio and recruited from within the Bank of America Corporation family of companies
and hired from outside those companies a significant number of individuals with mm1gage industry
expct1ise and knowledge. Since undet1aking the foregoing actions, Servicer's delinquencies have
decreased twenty-two percent and its number of foreclosures to loan modifications or sh011 sales

.
I6
Ims 1rnprovec.
2.

Scrvicer·s System of Record. Scrvicer's system of record, or SOR, is Serviccr·s

business records and related processing application and storage systems pet1aining primarily to

6

The information on Servicer in this Section ll.B.1 was taken from information provided to me by Servicer in
meetings I had with Servicer and from public documents. The information in this Section has not been verified by me in
the course of my review of Servicer under the Judgment and is provided as background, in pait for a better
understanding of the scope ofServicc(s operations. especially those related to mortgage servicing.

7
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Servicer's mortgage servicing operations and related business operations. The SOR is
predominantly electronic data that is entered and maintained on both Servicer's internal technology
platfom1s and external technology platforms maintained by third parties for use by Servicer. These
technology platfonns are in paii integrated and in part stand-alone or segregated, and include:
servicing, default/customer relationship management, loss mitigation, bankruptcy and foreclosure
platforn1s. The SOR also includes records maintained in a tangible medium by either Servicer or
third parties for Servicer. Under the terms of the Judgment, I am not charged with reviewing the
SOR for the purpose of determining the accuracy and completeness of information in the SOR, or
the functional integrity of the SOR. The Settlement, however, requires that an independent third
party periodically review those parts of the SOR that pertain to account information for accuracy
and completeness.
3.

7

Internal Review Group. Pursuant to Paragraph C.7 of Exhibit E of the Judgment,

Servicer was required to establish and maintain fully operational for the term of the Judgment an
internal quality control group. This group was required to be, and is required to remain at all times,
independent from Servicer's mortgage servicing operations - the line of business the performance
of which this group measures through Compliance Reviews and Satisfaction Reviews (Servicer
Home Loans Division). Servicer established and made operational the Internal Review Group, or
IRG, in advance of Test Period l. The head of the JRG is an Internal Review Group Executive (lRG
Executive). As of December 31, 2012, the lRG Executive reports to the Legacy Asset Servicing
Risk Management Executive, \vho ultimately reports to Servicer's Chief Risk Officer, a function
that is outside ofServicer's 11101igagc loan origination and servicing operations.

7

Exhibit A, Paragraph l.B.9.
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C.

Monitor

1.

Appointment. The Judgment created the position of Monitor. Shortly after reaching

an agreement on the tenns of the Judgment, the Parties appointed me to serve as Monitor, and I was
also appointed to that role in each of the other consent judgments that comprise the Settlement. My
appointment as Monitor was confinned upon entry of the Judgment by the Court.
As Monitor, I am responsible for reviewing and certifying the satisfaction of Servicer's
Consumer Relief Requirements and overseeing Servicer's implementation of and compliance with
the Servicing Standards. I do not have any authority or responsibilities that relate to the direct
payments Servicer was required to make, as set out in Section III, Paragraphs 3 and 4, of the
Judgment. The Enforcement Terms require thut I periodicully report my findings to the Court.
My position as Monitor is subject to oversight by a Monitoring Committee, which 1s
comprised of representatives of the U.S. Department of Housing and Urban Development, the U.S.
Department of Justice and representatives of 15 states. My office, known as Office of M01igage
Settlement Oversight (OMSO), operates under a budget I prepare annually in consultation with the
Monit01ing Committee and Servicers, and my expenses, aS set out in such budget, arc paid by the
Servicers from their corporate funds. My budget for the fiscal year beginning July 1, 2012 and
ending June 30, 2013, was so prepared and is in effect.
2.

Professionals.
a.

Engagement. I have engaged Professionals to represent or assist me in

carrying out my duties as Monitor. The Judgment requires that Professionals possess expe1iise in
the areas of mortgage servicing, loss mitigation, business operations, compliance, internal controls,
accounting and foreclosure and bankruptcy law and practice. Under the tenns of the Judgment, the
Monitor and Professionals may not have any prior relationships with any of the Parties to the

9
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Judgment that would undermine public confidence in the objectivity of work under the Judgment, or
any conflicts of interest with any of the Parties to the Judgment. 8
b.

Selection. The Judgment, and each of the other consent judgments

comprising the Settlement, authorize me to retain a Plimary Professional Firm to assist me in my
monitoring activities. At the outset of my work, with the consent of the Servicers, I retained one
firm to act as PPF for the entire Settlement. In selecting a PPF for the Settlement, I conducted a
thorough selection process during which I invited 46 finns to submit a proposal and reviewed 23
proposals. At the end of this process, I retained BOO Consulting, a division of BOO USA LLP
(BD0).

9

I have retained separate SPFs for assignment to each of the Scrvicers to assist in the
review of each of the Servicers· performance. Crowe Chizek LLP (Crov,'e), 10 with Servicer's
consent, is the SPF I have assigned to Servicer. Additionally, I have engaged the law firms Poyner
Spruill LLP and Smith Moore Leatherwood LLP and the forensic accounting firm Parkside
Associates, LLC.
c.

Conflicts. Each of the Professionals mentioned above has been selected on

the basis of professional competence and freedom from prior relationships or conflicts that would
undermine public trust and confidence in the objectivity of work under the Judgment. Additionally,
each firm is required to perform and submit a conflict of interest analysis every six months of its
engagement.
s Exhibit E, Paragraph C.3.
BDO is a U.S. professional services firm providing assurance. tax, financial advisory and consulting services
to a wide range of publicly traded and privately held companies. The firm serves clients through more than 40 of!iccs
and more than 400 independent alliance firm locations nationwide. As an independent l'Vlcmber Firm of BOO
International Limited, BOO serves multinational clients through 1,204 offices in 138 countries.
IO Crowe Chizek LLP is an affiliate of Crowe Horwath LLP, one of the largest public accounting and
consulting firms in lhe United States. Crowe Horwath LLP serves clients worldwide as an independent member of
CrO\\.'e Horwath Intemational, one of the largest global accounting networks in the world, consisting of more than 150
independent accounting and advisory services firms in more than l 00 countries around the world.
'J

10
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D.

\Vork Plan

I.

Approval. Under the Judgment, I am to catTy out my responsibilities by negotiating

with Servicer and then implementing a Work Plan that describes in detail the performances that are
to be measured and the procedures by which such measurements will be undertaken. Servicer and l

have at:,rreed upon a Work Plan. The Work Plan was reviewed and not objected to by the Monitoring
Committee and is now in effect.
2.

Purpose. The primary purpose of the Work Plan is to set out the testing procedures

and methodologies that Servicer and I agreed will be used by the IRG, PPF and SPF in determining
Scrviccr's compliance with the Servicing Standards, and by the !RG and PPF in determining
Servicer's satisfaction of its obligations relative to the Consumer Relief Requirements. The Work
Plan does not limit or negate any rights or responsibilities established under the Judgment. Rather,
the Work Plan supplements the Judgment and provides added definition to those areas listed in
Paragraph C.15 of Exhibit E. The Work Plan may be amended from time to time as agreed by
Servicer and me, and such amendment will be implemented by me if not objected to by the
Monit01ing Committee.
Unifonn Application. The Work Plan is substantially similar to the work plans I have
negotiated with the other Serviccrs. The reason for the similarity is the Settlement requires that l
apply the Servicing Standards in a uniforn1 manner across ail Servicers.

11

To accomplish this, the

Settlement established a general framework for the formulation of each of the Servicers' work
plans, to include (i) testing methods and agreed procedures to be used by the IRGs in performing
test work and computing Metrics for each qumier, (ii) the methodology and procedures I am to
utilize in reviewing the testing work perfo1111ed by the lRGs relative to the Servicing Standards and
Consumer Relief Requirements, (iii) a description of the review techniques to be used by the IRGs
11

Exhibit E, Paragraph C. L4.

11
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and by the PPF, SPFs and other Professionals, including appropriate sampling processes and
random and risk-based selection criteria, and (iv) mechanisms for ensuring that Compliance
Reviews are commensurate with the size, complexity, and risks associated with the Servicing
Standards being evaluated by patiicular Metrics, and that Satisfaction Reviews arc appropriately
rigorous. 12 Accordingly, a work plan template \.Vas developed through consultation among all of the
Servicers, the PPF and other Professionals and me. Details specific to each of the Servicers were
added to the basic template to address issues unique to each of the Serviccrs, such as the strncture,
reporting hierarchy, role and responsibilities of IR Gs and the timeline for implementation of each of
the Servicing Standards.
Ill.

Servicer - Performance of Obligations
A.

Implementation of Servicing Standards

The Judgment provided that implementation of the Servicing Standards by Servicer would
be phased in over a period of time that would extend no more than 180 days. In establishing the
implementation timcline, a grid approach was to be used that prioritized implementation based upon
(i) the importance of the Servicing Standard to the borrower and (ii) the difficulty of implementing

the Servicing Standard. The Judgment established the implementation milestones at 60 days, 90
days and 180 days. Under the terms of the Work Plan, those periods were set to end on the
fol]o\.ving dates: June 4, 2012, July 5, 2012, and October 2, 2012. Servicer and l agreed upon an
implementation timc!ine for the Servicing Standards and incorporated that timelinc into the Work
Plan, along vvith Servicer·s reporting timeline for the Metrics. Servicer's reporting timeline for the
Metrics is attached as Appendix 2 to this Report and discussed more fully in Section lll.B. below.

B.

IRG Testing and Quarterly Reports

I.

Testing. Under the Enforcement Tem1s and the Work Plan, the IRG conducts

12

Exhibit E. Paragraph C.15.
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Metrics testing for those Metrics mapped to Servicing Standards that have been implemented by the
Servicer. The IRG's first testing of a Metric was the first full calendar quarter after all Servicing
Standards mapped to the Metric had been implemented. Servicer implemented all Servicing
Standards associated with seven Metrics by the end of the second calendar quarter of 2012, which
means that seven Metrics were ready for testing by the JRG in Test Period 1. Servicer implemented
all Servicing Standards associated with five additional Metrics by the end of the third calendar
quarter of 2012, which means that twelve Metrics were ready for testing by the IRO in Test Period
2. Servicer implemented all remaining Servicing Standards mapped to Metrics by the end of the
fourth quarter of 2012. This means in the first quarter of 20 I 3, and for each quatter thereafter during
the term of the Judgment, all 29 Metrics will be subject to testing by the IRG, unless a Metric is
tested only annually, a Potential Violation has occtnTed with respect to a Metric or any new metrics
are added.
a.

Test Period I. The following seven Metrics were tested by the lRG in Test

Period 1, which was the third quarter of 2012:
!)

Metric 3 (2.A) - Was Affidavit of Indebtedness (AOI) Properly Prepared;

2)

Metric 11 (4.D) - Late Fees Adhere to Guidance;

3)

Metric l 3 (5.B) - Customer Pottal;

4)

Metric 14 (5.C) - Single Point ofContacl (SPOC):

5)

Metric 16 (5.EJ - AO! Integrity;

6)

Metric 17 (5.F) - Account Status Activity; and

7)

Mellie 24 (6.B.vi) - Charge of Application Fees for Loss Mitigation.

All of the Metrics tested in Test Period 1 will be tested on a quarterly basis, except
for Mcttics 16 and 17. These two Metrics are designated solely as policy and procedure Metrics

13
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(P&P Metrics). These two P&P Metrics are reviev,,ed on an annual basis and arc not tested at a loan
level. P&P Metrics are tested through a review of Servicer's policies and procedures (P&P). This
means Metrics 16 and 17 will not be tested again until the third quarter of 2013.
b.

Test Period 2. While Servicing Standards associated with twelve Metrics had

been implemented at the beginning of Test Period 2, the IRG's testing for Test Period 2
encompassed only the ten Metrics listed below because two P&P Metrics (16 and 17) arc tested
annually, as described above. These ten Test Period 2 Metrics included five additional Metrics
related to Servicing Standards implemented in the quarter immediately preceding this test period.
Of these five additional Mehics, only four of them will be tested quarterly. Metric 15 (5.D)
(Workforce Management) is a P&P Metric that is only tested annually.
The Metrics tested by the IRG in Test Period 2, which v,,,as the fourth quarter of
2012, are as follows:
1)

Metric I {l.A)-Foreclosure Sale in EtTor;

2)

Mellie 2 (1.B) - Incorrect Loan Modification Denial;

3)

Metric 3 (2.A) - V./as AO( Properly Prepared;

4)

Metric 8 (4.A) - Fees Adhere to Guidance;

5)

Metric 11 (4.D) - Late Fees Adhere to Guidance;

6)

Metric 13 (5.B)-Customer Portal;

7)

Metric 14 (5.C) - Single Point of Contact (SPOC):

8)

Metric 15 (5.D)- Workforce Management;

9)

Metric 18 (6.A) -Complaint Response Timeliness; and

I 0)

Metric 24 (6.B.vi) - Charge of Application Fees for Loss Mitigation.

14
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2.

Sampling. The IRG uses a statistical sampling approach to evaluate Servicer's

compliance with the Metrics subject to loan level testing. The IRG selects a sample of loans from
one or more mortgage loan populations, as defined in the Work Plan for each Metric. In testing, the
IRG utilizes statistical parameters based on a 95% confidence level, 5% estimated en-or rate and a
2% margin of error. A 95%1 confidence level implies that one can be 95% confident the testing
results would reflect the true results in the population. A 5% error rate means that one expects to
find 5 errors in a sample of 100. A 2%1 margin of en-or implies that one can expect a 98% level of
precision. Under the Work Plan, the size of the sample selected by the IRG from the appropriate
mortgage loan populations has to be statistically significant. The IRG documented its sampling
procedures in its weekly or monthly population documents, which were part of the Work Papers
provided to the PPF and SPF.
3.

Quarterly Reports.
a.

First Quarterly Report. On November 14, 2012, Servicer, through the IRG,

submitted to me a Quaiterly Report containing the results of the Compliance Review conducted by
the lRG for the calendar quarter ending September 30, 2012. As shown in Table 1 below, based on
the testing activities required in the Work Plan, the IRG clctc1mincd that the Threshold Error Rate
had not been exceeded for any of the Metrics tested.
Table 1: Scrviccr's l\ktric Compliance Results for Test Period I

~-

l\'lctric

Threshold
Error Rate

3 (2.A)

5%

11 (4.D)
13 (5.B)*
14 (5.C)**
16 (5.E)*''

·- -

Result

__

,_

Pass

5%

Pass

NIA

Pass

5%
(T ~sl Question 4 only)

NIA

15

Pass
Pass
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Metric

Threshold
Error Rate

Result

17 (5.F)***

NIA

Pass

24 (6.B.vi)

1%

Pass

*indicates a Afetric that is tested quarterly on a yes/no basis
**Indicates a Aietric with three questions that are tested
quarter~v on a yes/no basis
***Indicates a P&P Metric that is required to be tested
on~v annuajz-v on a yes/no basis
Second Qumierly Report. On February 14, 2013, Servicer, through the lRG,

b.

submitted to me a Quarterly Repo1i containing the results of the Compliance Review conducted by
the IRG for the calendar quarter ending December 31, 2012. As shown in Table 2 belO\v, based on
the testing activities required in the Work Plan, the IRG dete1111ined that the Threshold Error Rate
had not been exceeded for any of the Metrics tested.
Table 2: Scrviccr's .Metric Compliance Results for Test Period 2
Metric

Threshold
Error Rate

Result

1 (I.A)

lo;;)

Pass

5%
J·o•
/()

Pass

·-

Pass

5%

Pass

5%

Pass

~ - · ..
2 (I.BJ
-

3 (2.A)
8 (4.A)

.

.

11 (4.D)

..

NIA

13(5.B)*
-···

14 (5.C)**

5%
(Tcsl Qucstwn 4 only)

Pass

·-"'-

Pass

.

15 (5.0)***

NIA

Pass

18 (6.A)

5%

Pass

24 (6.B.vi)

1%

Pass

...

-- ·-

---

*Indicates a Metric that is tested quarterly on a yes/no basis
**Indicates a Metric with three questions !hat are tested
quarter(v on a yes/110 basis

16
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***Indicates a P&P Metric that is required to be tested
on~v annually 011 a yes/no basis
IV.

Monitor - Due Diligence and Revie\vs of Quarterly Reports
A.

Overview

In accordance with the tem1s of the Work Plan and in furtherance of the requirements and
obligations imposed upon me in the Enforcement Terms, l have undertaken, in conjunction with the
PPF, the SPF and other Professionals, beginning in May of 2012, due diligence regarding Servicer

and the IRG in the context of the Servicing Standards, and beginning in November of 20 I 2, reviews
of Quarterly Reports and the work of the IRG associated therewith. The clue diligence included
reviews and assessments of the IRG, including its independence, and familiarization with the SOR.
The reviews of Quarterly Repotis included reviews of Work Papers and confirmation of the IRG's
selection of testing populations and the IRG's testing of Metrics.

B.

Due Diligence

I.

General Due Diligence. On October 4, 2012 and October 5, 2012, I met with

representatives of Servicer and the IRG in Charlotte, Nmih Carolina to disl:uss the approach I
intended to employ in assessing Servicer's compliance with the Servicing Standards and satisfaction
of the Consumer Relief Requirements, and the responsibilities of the IRG, PPF and SPF. The PPF,
SPF and several other Professionals were also in attendance. This meeting was not my first meeting
with Servicer at which these matters were reviewed and discussed, but it was the first face-to-face
meeting with Servicer and the IRG after the Work Plan had been finalized. and it was the principal
meeting at which I set out my ex.pectalions for testing and review protocols that were not
specifically covered in the Work Plan.
At the October 2012 meeting, Servicer's representatives presented an overview of
Scrvicer·s mortgage servicing operations, including its organizational structure and staffing and
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borrower assistance and default servicing programs. In nddition, Servicer presented an overview of
the programs Servicer had established to meet the specific requirements of the Judgment and
discussed the responsibilities of the work teams assigned to monitor Servicer's compliance with the
Servicing Standards and satisfaction of the Consumer Relief Requirements. These overviews were
similar to ones I had received in late Spring or early Summer of 2012, but included more
information.
At the October 2012 meeting, Servieer's representatives and representatives from the
IRG reported on the programs that had been established by Servicer for the IRG. A significant
amount of detail was presented by Servicer on the qualificutions and experience of the IRG's
personnel. The IRG Executive and other IRG representatives explained the IRG's planned approach
for testing and reporting on Servicer's compliance with the Metrics and for validating Servicer·s
credits related to its Consumer Relief Requirements. IRG representntives walked through two
samples ofIRG detailed test plans and described how the IRG would execute its work under those
test plans. In addition, the Senior Vice President (SVP) in charge of lRG Consumer Relief Testing
provided an overview of the IRG's planned approach for consumer relief testing. Finally, Servicer
presented an overview of the SOR and the various information systems used by its mortgage
servicing operations to, for example, monitor borrower collections and provide assistance and loss
mitigution options to borrowers. Servicer's representatives also described the primary pmvose and
capabilities of each system, the interaction among the vurious systems, ancl the relationship of these
systems to the IRG's testing.
2.

Review and Assessment of IRG. The lRG's qualifications and performance are

subject to ongoing reviews by me. I conduct these reviews in-person and through the PPF and SPF.
The first extensive, in-person interviews of the lRG \Vere conducted by the PPF and SPF on October
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5, 2012, at Sci-vicer·s offices in Charlotte, North Carolina. The interviewees included the IRG
Executive, SVP in charge of IRG Operations & Development Support, SVP in charge of IRG
Metrics Testing, SVP in charge of IRG Consumer Relief Testing, SVP in charge of IRG Metrics
Testing of Section V - Policy & Procedures and the Legacy Asset Servicing Risk Executive. In
addition, on December 14, 2012, Servicer notified me the Legacy Asset Servicing Risk Executive
\\'Ould no longer serve in that role. On January 3 l, 2013, we interviewed the replacement, the Retail
and Legacy Asset Servicing Risk Executive. The PPF and SPF have continued and will continue to
interact with the TRG regularly and have continued and will continue to observe and assess the
IRG's independence, competence and performance. Initial findings with regard to the IRG are set
out in the sub~paragraphs of this Section IV.B.2.
a.

Staffing. The lRG's manager-to-staff ratio for Test Periods 1 and 2 was

deemed adequate by the PPF and SPF to manage all the testing requirements related to Test Peliods
1 and 2 and any Consumer Relief testing that was undertaken by the IRG during those test periods.
Servicer intends to add staff to the IRG to manage the requirements of Test Period 3 and future
testing periods. I will monitor, through the PPF and SPF, Scrviccr's progress in adding staff.
The IRG has been staffed from both within and outside of Servicer by individuals
who have relevant experience. Minimum qualifications for all IRG staff include knowledge of
mortgage banking systems, strong technical skills, knowledge of quality assurance or audits, project
management experience, attention to detail, strong written and verbal skills, ability to work with
multiple sources of information, and sensitivity to a need to meet deadlines. Training for members
of the IRG consists mainly of sidc~by~side training with existing IRG members and walk~throughs
of the Mellics and related JRG prepared test scripts to gain an understanding of the Mett·ics and
relevant SOR used for testing. In addition to specific IRG training, all new ernployees arc required
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to complete Servicer·s mandatory on-line training courses. Although actual perforn1ance
evaluations for the IRG's members were not available to the PPF or SPF, the IRG Executive
confi1med for the SPF that documented perfonnance management processes are in place and that
these processes include objective setting, ongoing coaching review and feedback, and mid-year and
year-end performance reviews for Servicer's employees and periodic reviews for contractors·
perfonnanee.
b.

Qu<tlity Controls. The lRG·s quality control review procedures require or

include (i) review each of the sampled Joans by two separate testers, (ii) Manager review of 100%
of sampled loans where there is a Fail or either of the testers documents an exception, such as
missing documents or a question on whether there has been compliance with relevant Servicing
Standards, (iii) Manager review of select sampled loans designated as Not Applicable based on
professional judgment, and (iv) Manager review of a portion of the sampled loans designated as
Pass. Documentation of these procedures was not included in the Work Papers for Test Periods 1
and 2; however, the IRG has indicated that in Test Period 3 and future testing pe1iocls,
documentation of the application of these quality control procedures will be contained within the
Work Papers, including the names of the IRG members who reviewed each sampled loan, or items
within each sampled loan.
c.

Independence. The IRG's managers evaluate the independence of each team

member dming each member's interview for a position with the lRG. and report any potential
issues in Scrvicer·s Quarterly Report. The IRG Executive has assured the SPF that any IRG
member who has been or may in the future be identified as having a relationship with Servicer that
could call into question the member's independence has not been permitted and will not be
pennittecl to test any Metrics that could impair or appear to impair the IRG's independence.
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Illustrations of problematic relationships include a family or other personal relationships with one or
more of Servicer's employees who are not members of the IRG and reporting lines within Servicer
that could raise questions of independence.
d.

Interaction of IRG. PPF and SPF. The interaction between the lRG and the

PPF and SPF has been professional and the PPF and the SPF have found the IRG generally to be
receptive to their respective questions, comments and observations regarding testing and other
aspects of the IRG's work. During its test work, the SPF identified instances where its results did
not agree with the lRG's results.

In those instances, the IRG investigated the facts and

circumstances SlllTounding the loans in question, made necessary or appropriate changes to its Work
Papers, including its Pass/Fail results, and, where appropriate, selected additional sample loans to
test. The SPF concluded that these differences were not intentional and generally \Vere the result of
differing interpretations of relevant information or application of Servicing Standards, and
ultimately did not impact overall testing results.
3.

SOR. In addition to the overview of the SOR presented by Servicer at the October

2012 meeting discussed above, the Servicer has also provided the PPF and the SPF with
explanations on the SOR necessary for the PPF and the SPF to perform Metrics testing in Test
Periods 1 and 2 in the manner and within the time frames contemplated under Exhibit E and the
Work Plan. The IRG identified and explained seven system platforms within the SOR related to
Test Period 1 Metrics and thirteen system platforms related to Test Period 2 Metrics. The SPF relied
on the IRG to select mortgage loan testing populations from the appropriate sources within the
SOR. The SPF, using information provided by the TRG, determined that the IRG's population
selection and sampling was consistent with applicable procedures set out in the Work Plan and test
scripts developed by the IRG for testing the Metrics.
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C.

Quarterly Reports

l.

Overview. At the Monitor's direction, the SPF conducted detailed reviews of the

testing perfonned by the IRG. These reviews by the SPF required significant preparation by the SPF
prior to the actual reviews of the IRG's work, including evaluation of the IRG's selection and
identification of loan testing populations, examination of the IRG's sampling processes and
validation methodologies. In addition, the SPF performed confinnatory testing of sub-samples of
loans or items tested by the IRG.
2.

SPF Preparation for Reviev..-·s. During each test period, the SPF conducted off-site

and on-site meetings with the IRG to understand Servicer·s mortgage servicing operations and the
relevant SOR related to the Metrics under review. The SPF also performed remote and in-person
walk-throughs of the IR G's testing approach and test scripts for each Metric subject to testing in
each lest period. The on-site meetings and walk-throughs were held at the TRG's location in
Charlotte, North Carolina. In addition, the SPF and PPF participated in a number of Metrics testing
walk-throughs conducted telephonically. Based on these walk-throughs, the testing methodologies
set forth in the Work Plan, intervic\YS of the lRG management team and the documentation
provided to the SPF by the 1RG, the SPF, in conjunction with the PPF, developed detailed Metric
testing templates for the SPF to use in reviewing Work Papers in connection with confirmation of
the IR G's work for Test Periods 1 and 2.
3.

SPF Confomation of Populations and Sampling.
a.

Identification of Loan Testing Populations. The IRG identified loan

populations for testing each Metric (Loan Testing Population) either weekly or monthly during each
test period rather than one time at the end of each test period. In its Work Papers, the IRG provided
the SPF with weekly or monthly, as applicable, documentation of the IRG's Loan Testing
Population procedures, including its validation of those procedures and resulting populations. This
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documentation included an overview of the Quality and Control (QC) Data & Requirements team
procedures to (i) query the Loan Testing Population, (ii) validate the population, (iii) randomize the
data, (iv) select a statistically valid random sample, and (v) upload the data onto the IRG testing
platform. Additionally, the IRG's documentation included screen shots of logic used to query
Scrviccr's loan populations to extract the Loan Testing Population.
Based on its knowledge of Servicer's business environment and its understanding of
those parts of the SOR relevant to the Metrics being tested, the SPF reviewed and evaluated the
evidence provided by the IRG and did not note significant inconsistencies betv,'een the IRG
population determinations and sample selections, and the Work Plan definitions. As part of this
evaluation, the SPF reviewed Work Papers for evidence of Servicer's queries of SOR and balancing
as provided to ascertain the lRG's validation procedures were completed for each month covering a
Quarterly Report. In addition, as discussed above, the SPF obtained and reviewed documentation
from the lRG used to test each Metric. This information assisted the SPF in reviewing the IRG's
procedures and testing results for its loan-level testing and confirmed that the IRG unclcrstoocl and
reviewed the population identified and the sample selection process.
b.

Selection of Loan Testing Populations. To select the relevant Loan Testing

Population, the Servicer' s QC Data & Requirements team developed one or more queries to extract
the Loan Testing Population for each Metric from the SOR. These queries and the logic for these
queries were validated by individuals from the lRG who were independent from the creators of the
queries and queries' logic. The SPF reviewed and evaluated the documentation in the Work Papers
pertaining to the IRG's queries, queries' logic and confimiations and validated that the Loan
Testing Population used and documented by the IRG in its Work Papers conformed in all rnate1ial
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respects to the Work Plan and the Enforcement Terms, including review/verification of populations'
completeness.
c.

Sampling. As referenced above, each \Veek or month <luting a test period, the

IRG performed due diligence procedures to validate that the weekly or monthly Loan Testing
Population for each Metric that was subject to testing in the relevant test period appeared reasonable
with respect to accuracy.
The QC Data & Requirements team then randomized the data and assigned a
computer-generated random number to each loan in the population. Using a sample size calculator,
the QC Data & Requirements team determined the sample size of loans to be selected for testing.
The QC Data & Requirements team's weekly or monthly sample selections provided for a sufficient
number of loans in the event loan replacements were needed as required by the terms of the Work
Plan. The loans selected from the sample were loaded into a database and a post-load validation was
performed by the IRG to ensure that the appropriate sample count was loaded. The Work Papers
included screen shots of each step to evidence that the IRG's sampling methodologies had been
properly performed.
Based on the parameters set forth in the Enforcement Terms and Work Plan, through
a review of Work Papers, as supplemented by dialogue with the IRG, the SPF reviewed and
evaluated the IRG's sample selection process and validation methodologies for each test period and
validated that the sampling process used and documented by the IRG in its Work Papers confonned
in all material respects to the Work Plan and the Enforcement Tem1s, including verification of the
sampling tool used by the IRG and other relevant sampling methodologies.
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4.

SPF's Confirmation of IRG's Conclusions.
a.

Timeframes. The SPF undertakes reviews of the 1RG's conclusions regarding

whether Servicer has Passed or Failed Metrics that are subject to testing in any quarter after the
Quarterly Reports reflecting those conclusions have been submitted to me. For both Test Periods 1
and 2, in order to conduct its reviews of the IRG's work, the SPF was given remote access to Work
Papers via Servicer's hosted technology environment. In addition to this remote access, for Test
Period I, the SPF performed on~sitc confirmatory testing during the week of December 3, 2012, and
for Test Period 2, the SPF performed on-site confirmatory testing during the week March 4, 2013.
During its on-site visits and at other times, the SPF conducted interviews of the IRG's management
team to understand Servicer's business environment impacting its compliance with the Servicing
Standards. Additionally, the SPF obtained explanations from the IRO identifying the system
platforms in the SOR utilized for each of the Metrics tested.
b.

Work Papers. The SPFs confinnatory testing is conducted through a review

of Work Papers. The Work Papers revie\.ved by the SPF for Test Periods 1 and 2 consisted of
analyses and other evidence to support the IRG's findings and conclusions, including bonower
account documents and screen shots and other documentation from the SOR. For each Metric
tested, the SPF reviewed evidence provided by the IRG for each loan selected for review, or
policies and procedures in place. The purpose of this review was to independently evaluate whether
the loan, or policies and procedures, Passed or Failed a Melric·s test questions. Based on this
process, the SPF dctc1111incd whether it concurred with the IRG's conclusions regarding Scrviccr's
compliance with the Servicing Standards for each Metric tested. While performing its testing
procedures, the SPF had ongoing discussions with the IRG to obtain clarification and additional
documentation, as needed.
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c.

Confirmatorv Testing on Sub-Samples and Selection.
1)

Sub-Samples. In order to confirm the adequacy of the testing and

conclusions reached by the IRG, the SPF did confirmatory testing on sub-samples of items tested by
the IRG. These sub-samples were selected by the SPF follO\ving the procedures described below in
sub-paragraph 2) of this Section lV.C.4.c. In doing this, the SPF was able to confinn the work of the
IRG was accurate and complete in all material respects by re-performing the test work conducted by
the IRG, including review of the documents and other infonnation considered by the IRG in
reaching its conclusions. In addition, the SPF confinned the appropriateness of the sample sizes
chosen by the lRG by recalculating the sample sizes for each of the Loan Testing Populations for
Metrics subject to testing in each of the relevant test periods.
2)

Selection of Sub-Samples.
(i)

Sub-Sample Size. To determine the sub-sample size for each

of the Metrics for loan-level confimrntory testing, the SPF determined a statistically significant subsample size for each of the lRG's Metric samples.
(ii)

Sub-Sample Selections. In determining its loan-level sub-

sample selections for each Metric, the SPF used both random and judgmental approaches.
Specifically, the SPF judgmentally included all loans that failed a Metric in its sub-sample selection
for the Metric. In doing so, the SPF gained a better understunding of the potential reasons for a
loan-level failure of a Metric test question. The SPF also included in its sub-sample loans that were
determined by the IRG to be Not Applicable for testing (N/A Loans). 13 The SPF judgmentally
selected these N/ A Loans to verify thnt they were appropriately treated as such by the TRG and to
assess whether there were any potential issues with the Loan Testing Population and related queries

1.1 With some limited exceptions, under the terms of the Work Plan. if a sampled loan has a Not Applicable
answer for all test questions for a given Metric, another randomly selected loan will be substituted by the IRG,
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that could impact the IRG·s work. The remaining sub-sample selections were generated randomly
from the samples provided by the IRG.
Based on the procedures followed by the SPF, as outlined in this Section lV.C.4, and the
procedures followed by the IRG, as outlined in Section IV.C.3 above and elsewhere in this Repo1i,
the total number of loans tested by the lRG and the total number of loans on which the SPF
pcrfotrncd confirmatory testing arc set out in Table 3, as follows:

Table 3: Number of Loans Tested for Each Metric
Metric

IRG

SPF

Test Period 1
3 (2.A)

342

224

11 (4.D)

323

197

13 (5.B)

P&P

P&P

14 (5.C)

321

196

16 (5.E)
17 (5.F)

P&P
P&P

P&P
P&P

24 (6.B.vi)

321

196

---·-·

Test Period 2
I (I.A)

351

207

2 (LB)

320

196

3 (2.A)

339

202

8 (4.A)

3!9

11 (4.D)
13 (5.B)

P&P

P&P

14 (5.C)

321

196

15 (5.D)

P&P

P&P

I 8 (6.A)

25t

167

24 (6.B.vi)

321

196

-

27

.. .. ·-·-· -

196

·-·--· .
077
>--

--

196
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5.

PPF Review of SPF Work. At the Monitor's direction, the PPF operated in a

supervisory capacity to review the SPF's work in assessing Servicer's compliance and ensure
consistency among Servicers with the Metrics under review. Throughout each test period covering
the Quarterly Reports, the PPF interacted with the SPF re,gu!arly to assist the SPF in evaluating the
IRG's assessment of Servicer's compliance with the Servicing Standards. To ensure consistency of
work product across all Servicers, the PPF embedded BOO Professionals in the SPF"s team of
Professionals and each of the other SPFs · teams of Professionals. These BOO Professionals serve as
dedicated points of contact (BDO POC) to work with their assignee\ SPF and the legal points of
contact appointed by me to each of the SPFs (Legal POC) (BDO POCs and Legal POCs,
collectively POCs). The POCs assigned to the SPF pat1icipated in key meetings between the SPF
and IRG, including: (i) the in-person walk-throughs of the IRG's testing approach for each Metric;
(ii) the on-site testing performed at the IRG's location; (iii) follow-up discussions with the IRG to
address any unresolved inquiries and issues; (iv) weekly status calls to discuss the status of the
SPF's work; and (v) the review of Potential Violations and related corrective action and remediation
plans, if any.
In addition to supervising the SP F's testing process, the PPF also performed its own detailed
confirmatory testing of a selection of loans or items tested by the SPF. Based on its testing results,
the PPF concmTed with the SP F's confirmation of the IRG's conclusions regarding Metrics tested in
Test Periods I and 2.

V.

Summary and Conclusion
On the basis of the foregoing, and on a review of such other documents, instruments and

infonnation as I have deemed necessary, including policies and procedures ofOMSO, I find that:
i)

neither I, as Monitor, nor any of the Professionals engaged by me under the

Judgment have any prior relationship with Servicer or any other of the Parties to the Judgment that
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would undermine public confidence in my work or their work and do not have any conflicts of

.
.I
p
,,
mterest wit 1 any arty;
ii)

the lnternal Review Group

1)

for Test Pe1iods 1 and 2 was independent from the line of business whose

perfonnance was being measured, in that it did not perform operational work on mortgage servicing
and ultimately reported to the Chief Risk Officer of Servicer, who had no direct operational
responsibility for mortgage servicing, 15
2)

has the appropriate authority, privileges and knowledge to effectively

implement and conduct the reviews and Metric assessments contemplated in the Judgment and
under the tem1s and conditions of the \Vork Plan, 16
3)

has personnel skilled at evaluating and validating processes, decisions and

documentation utilized through the implementation of the Servicing Standar<ls;
iii)

17

and

the Threshold EITor Rate was not exceeded for any of the Metrics reported on by the

Quarterly Reports for the calendar quarters ending September 30, 2012, and December 31, 2012.
Prior to the filing of this Report, I have conferred with Servicer and the Monitoring
Committee about my findings and I have provided each with a copy of my Report. immediately
after filing this Report, a copy of this Report will be provided to Servicer·s Board of Directors, or a
committee of the Board designated by Servicer.

18

A report with regard to Servicer's Satisfaction Review for the period beginning on the Start
Date of March 1, 2012, and ending on December 31, 2012, is in process and will be separately filed
with the Court as soon as it is completed.
14

Exhibit E,
Exhibit E,
16
Exhibit E,
17
Exhibit E,
18
Exhibit E,
15

Paragraph C.3.
Paragraph C.7.
Paragraph C.8.
Paragraph C.9.
Paragraph 0.4.
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l respectfully file this report with the United States District Court for the District of
Columbia on this, the 18 th day ofJune, 2013.
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ATTORNEY GENERAL
Bureau of Consumer Protection
Strawberry Square
15th Floor
Harrisburg, PA 17120
(717) 783-1439
jabel@attorneygeneral.gov
Assigned: 04/05/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented
by

David B. Irvin
OFFICE OF VIRGINIA ATTORNEY
GENERAL
Antitrust and Consumer Litigation
Section
900 East Main Street
Richmond, VA 23219
(804) 786-4047
dirvin@oag.state.va.us
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

COMMONWEALTH OF
PENNSYLVANIA
Added: 03/12/2012
(Plaintiff)

COMMONWEALTH OF
VIRGINIA
Added: 03/12/2012
(Plaintiff)
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COUNTRYWIDE BANK,
FSB
Added: 03/12/2012
(Defendant)
represented
by

Carl J. Nichols
WILMER CUTLER PICKERING HALE
& DORR LLP
1875 Pennsylvania Avenue, NW
Washington, DC 20006
(202) 663-6226
carl.nichols@wilmerhale.com
Assigned: 05/29/2013
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Jennifer M. O'Connor
WILMER CUTLER PICKERING HALE
& DORR LLP
1875 Pennsylvania Avenue, NW
Washington, DC 20006
(202) 663-6110
(202) 663-6363 (fax)
jennifer.o'connor@wilmerhale.com
Assigned: 09/13/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

COUNTRYWIDE
FINANCIAL
CORPORATION
Added: 03/12/2012
(Defendant)

represented
by

Thomas M. Hefferon
GOODWIN PROCTER LLP
901 New York Avenue
Washington, DC 20001
(202) 346-4000
(202) 346-4444 (fax)
thefferon@goodwinprocter.com
Assigned: 09/12/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
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COUNTRYWIDE HOME
LOANS, INC.
Added: 03/12/2012
(Defendant)
represented
by

Thomas M. Hefferon
GOODWIN PROCTER LLP
901 New York Avenue
Washington, DC 20001
(202) 346-4000
(202) 346-4444 (fax)
thefferon@goodwinprocter.com
Assigned: 09/12/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented
by

Thomas M. Hefferon
GOODWIN PROCTER LLP
901 New York Avenue
Washington, DC 20001
(202) 346-4000
(202) 346-4444 (fax)
thefferon@goodwinprocter.com
Assigned: 09/12/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented
by

Bennett C. Rushkoff
OFFICE OF THE ATTORNEY
GENERAL
Public Advocacy Section
441 4th Street, NW
Suite 600-S
Washington, DC 20001
(202) 727-5173
(202) 727-6546 (fax)
bennett.rushkoff@dc.gov
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

COUNTRYWIDE MORTGAGE
VENTURES, LLC
Added: 03/12/2012
(Defendant)

DISTRICT OF COLUMBIA
Added: 03/12/2012
(Plaintiff)
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GMAC MORTGAGE, LLC
Added: 03/12/2012
(Defendant)
represented
by

Robert R. Maddox
BRADLEY AVANT BOULT
CUMMINGS LLP
1819 5th Avenue N
Birmingham, AL 35203
(205) 521-8000
rmaddox@babc.com
Assigned: 05/07/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented
by

Robert R. Maddox
BRADLEY AVANT BOULT
CUMMINGS LLP
1819 5th Avenue N
Birmingham, AL 35203
(205) 521-8000
rmaddox@babc.com
Assigned: 05/07/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented
by

Timothy K. Beeken
DEBEVOISE & PLIMPTON LLP
919 Third Avenue
New York, NY 10022
(202) 909-6000
212-909-6836 (fax)
tkbeeken@debevoise.com
Assigned: 05/02/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

GMAC RESIDENTIAL
FUNDING CO., LLC
Added: 03/12/2012
(Defendant)

VERNITA HUDSON
1229 Southridge Drive
Lancaster, TX 75146
Added: 04/05/2013
(Movant)
PRO SE
J.P. MORGAN CHASE &
COMPANY
Added: 03/12/2012
(Defendant)
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JPMORGAN CHASE
BANK, N.A.
Added: 03/12/2012
(Defendant)

RESIDENTIAL
CAPITAL, LLC
Added: 03/12/2012
(Defendant)

represented
by

Timothy K. Beeken
DEBEVOISE & PLIMPTON LLP
919 Third Avenue
New York, NY 10022
(202) 909-6000
212-909-6836 (fax)
tkbeeken@debevoise.com
Assigned: 05/02/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented
by

Robert R. Maddox
BRADLEY AVANT BOULT CUMMINGS LLP
1819 5th Avenue N
Birmingham, AL 35203
(205) 521-8000
rmaddox@babc.com
Assigned: 05/07/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented
by

J. Matt Bledsoe
OFFICE OF ATTORNEY GENERAL
501 Washington Avenue
Montgomery, AL 36130
(334) 242-7443
(334) 242-2433 (fax)
consumerfax@ago.state.al.us
Assigned: 04/26/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented
by

Cynthia Clapp Drinkwater
ALASKA ATTORNEY GENERAL'S OFFICE
1031 W. 4th Avenue
Suite 300
Anchorage, AK 99501
(907) 269-5200
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented

Carolyn Ratti Matthews

STATE OF
ALABAMA
Added: 03/12/2012
(Plaintiff)

STATE OF ALASKA
Added: 03/12/2012
(Plaintiff)
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STATE OF
ARIZONA
Added: 03/12/2012
(Plaintiff)

by

STATE OF
ARKANSAS
Added: 03/12/2012
(Plaintiff)

ARIZONA ATTORNEY GENERAL
1275 West Washington
Phoenix, AZ 85007
(602) 542-7731
Catherine.Jacobs@azag.gov
Assigned: 04/23/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented
by

James Bryant DePriest
ARKANSAS ATTORNEY GENERAL
Public Protection Department
323 Center
Suite 200
Little Rock, AR 72201
(501) 682-5028
jim.depriest@arkansasag.gov
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Nicholas George Campins
CALIFORNIA DEPARTMENT OF JUSTICEOFFICE OF THE ATTORNEY GENE
Public Rights Division/Consumer Law Section
455 Golden Gate Avenue
Suite 11000
San Francisco, CA 94102
(415) 703-5733
Nicholas.Campins@doj.ca.gov
Assigned: 03/19/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

STATE OF
CALIFORNIA
Added: 03/12/2012
(Plaintiff)
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Benjamin G. Diehl
CALIFORNIA DEPARTMENT OF JUSTICE-OFFICE OF THE ATTORNEY GE
Public Rights Division/Consumer Law Section
300 South Spring Street
Suite 1702
Los Angeles, CA 90013
(213) 897-5548
Benjamin.Diehl@doj.ca.gov
Assigned: 03/19/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Frances Train Grunder
CALIFORNIA DEPARTMENT OF JUSTICE-OFFICE OF THE ATTORNEY GENE
Public Rights Division/Consumer Law Section
455 Golden Gate Avenue
Suite 11000
San Francisco, CA 94102
(415) 703-5723
Frances.Grunder@doj.ca.gov
Assigned: 03/19/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Michael Anthony Troncoso
CALIFORNIA ATTORNEY GENERAL'S OFFICE
455 Golden Gate Avenue
Suite 14500
San Franisco, CA 94102
(415) 703-1008
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED
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STATE OF
COLORADO
Added: 03/12/2012
(Plaintiff)

represented
by

Andrew Partick McCallin
ATTORNEY GENERAL'S OFFICE FOR THE
STATE OF COLORADO
Consumer Protection Section
Ralph L. Carr Judicial Center
1300 Broadway
10th Floor
Denver, CO 80203
(720) 508-6215
(720) 508-6040 (fax)
andrew.mccallin@state.co.us
Assigned: 05/01/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented
by

Matthew J. Budzik
OFFICE OF THE CONNECTICUT
ATTORNEY GENERAL
Finance Department
P. O. Box 120
55 Elm Street
Hartford, CT 06141
(860) 808-5049
matthew.budzik@ct.gov
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Ian Robert McConnel
DELAWARE DEPARTMENT OF JUSTICE
Fraud Division
820 North French Street
Wilmington, DE 19801
(302) 577-8533
ian.mcconnel@state.de.us
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

STATE OF
CONNECTICUT
Added: 03/12/2012
(Plaintiff)

STATE OF
DELAWARE
Added: 03/12/2012
(Plaintiff)
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STATE OF
FLORIDA
Added:
03/12/2012
(Plaintiff)

STATE OF
GEORGIA
Added:
03/12/2012
(Plaintiff)

STATE OF
HAWAII
Added:
03/12/2012
(Plaintiff)

STATE OF
IDAHO
Added:
03/12/2012
(Plaintiff)

represented
by

Victoria Ann Butler
OFFICE OF THE ATTORNEY GENERAL, STATE
FLORIDA
3507 East Frontage Road
Suite 325
Tampa, FL 33607
(813) 287-7950
(813) 281-5515 (fax)
Victoria.Butler@myfloridalegal.com
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Jeffrey W. Stump
GEORGIA DEPARTMENT OF LAW
Regulated Industries
40 Capitol Square, SW
Atlanta, GA 30334
(404) 656-3337
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

David Mark Louie
STATE OF HAWAII DEPARTMENT OF THE
ATTORNEY GENERAL
425 Queen Street
Honolulu, HI 96813
(808) 586-1282
david.m.louie@hawaii.gov
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Brett Talmage DeLange
OFFICE OF THE IDAHO ATTORNEY GENERAL
Consumer Protection Division
700 W. Jefferson STreet
Boise, ID 83720
(208) 334-4114
bdelange@ag.state.id.us
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED
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STATE OF
ILLINOIS
Added: 03/12/2012
(Plaintiff)

represented
by

Deborah Anne Hagan
ILLINOIS ATTORNEY GENERAL'S OFFICE
Division of Consumer Protection
500 South Second Street
Springfield, IL 62706
(217) 782-9021
dhagan@atg.state.il.us
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Abigail L. Kuzman
OFFICE OF THE INDIANA ATTORNEY
GENERAL
Consumer Protection Division
302 West Washington Street
5th Floor
Indianapolis, IN 46204
(317) 234-6843
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Thomas J. Miller
IOWA DEPARTMENT OF JUSTICE
Administrative Services
Hoover State Office Building
1305 East Walnut Street
Des Moines, IA 50319
(515) 281-8373
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Meghan Elizabeth Stoppel
OFFICE OF THE KANSAS ATTORNEY
GENERAL
120 SW 10th Avenue
2nd Floor
Topeka, KS 66612
(785) 296-3751
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

STATE OF
INDIANA
Added: 03/12/2012
(Plaintiff)

STATE OF IOWA
Added: 03/12/2012
(Plaintiff)

STATE OF
KANSAS
Added: 03/12/2012
(Plaintiff)
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STATE OF
LOUISIANA
Added: 03/12/2012
(Plaintiff)

represented
by

Sanettria Glasper Pleasant
DEPARTMENT OF JUSTICE FOR LOUISIANA
1885 North Third Street
4th Floor
Baton Rouge, LA 70802
(225) 326-6452
PleasantS@ag.state.la.us
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

William Joseph Schneider
ATTORNEY GENERAL'S OFFICE
111 Sewall Street
State House Station #6
Augusta, MA 04333
(207) 626-8800
william.j.schneider@maine.gov
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Katherine Winfree
OFFICE OF THE ATTORNEY GENERAL OF
MARYLAND
200 Saint Paul Place
20th Floor
Baltimore, MD 21201
(410) 576-7051
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

STATE OF MAINE
Added: 03/12/2012
(Plaintiff)

STATE OF
MARYLAND
Added: 03/12/2012
(Plaintiff)
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STATE OF
MICHIGAN
Added: 03/12/2012
(Plaintiff)
represented
by

D. J. Pascoe
MICHIGAN DEPARTMENT OF ATTORNEY
GENERAL
Corporate Oversight Division
525 W. Ottawa
G. Mennen Williams Building, 6th Floor
Lansing, MI 48909
(517) 373-1160
Assigned: 10/03/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented
by

Nathan Allan Brennaman
MINNESOTA ATTORNEY GENERAL'S
OFFICE
445 Minnesota Street
Suite 1200
St. Paul, MN 55101-2130
(615) 757-1415
nate.brennaman@ag.mn.us
Assigned: 04/24/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented
by

Bridgette Williams Wiggins
MISSISSIPPI ATTORNEY GENERAL'S
OFFICE
550 High Street
Suite 1100
Jackson, MS 39201
(601) 359-4279
bwill@ago.state.ms.us
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

STATE OF
MINNESOTA
Added: 03/12/2012
(Plaintiff)

STATE OF
MISSISSIPPI
Added: 03/12/2012
(Plaintiff)
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STATE OF
MISSOURI
Added: 03/12/2012
(Plaintiff)

STATE OF
MONTANA
Added: 03/12/2012
(Plaintiff)

STATE OF
NEBRASKA
Added: 03/12/2012
(Plaintiff)

STATE OF
NEVADA
Added: 03/12/2012
(Plaintiff)

represented
by

Ryan Scott Asbridge
OFFICE OF THE MISSOURI ATTORNEY
GENERAL
P.O. Box 899
Jefferson City, MO 65102
(573) 751-7677
ryan.asbridge@ago.mo.gov
Assigned: 10/03/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented
by

James Patrick Molloy
MONTANA ATTORNEY GENERAL OFFICE
215 N. Sanders
Helena, MT 59601
(406) 444-2026
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Abigail Marie Stempson
OFFICE OF THE NEBRASKA ATTORNEY
GENERAL
COnsumer Protection Division
2115 State Capitol
Lincoln, NE 68509-8920
(402) 471-2811
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Charles W. Howle
OFFICE OF THE ATTORNEY GENERAL
100 North Carson Street
Carson City, NV 89701
(775) 684-1227
(775) 684-1108 (fax)
whowle@ag.nv.gov
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED
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STATE OF NEW
HAMPSHIRE
Added: 03/12/2012
(Plaintiff)

represented
by

Michael A. Delaney
NEW HAMPSHIRE ATTORNEY GENERAL'S
OFFICE
33 Capitol Street
Concord, NH 03301
(603) 271-1202
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Lorraine Karen Rak
STATE OF NEW JERSEY OFFICE OF THE
ATTORNEY GENERAL
124 Halsey Street
5th Floor
Newark, NJ 07102
(973) 877-1280
Lorraine.Rak@dol.lps.state.nj.us
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Rebecca Claire Branch
OFFICE OF THE NEW MEXICO ATTORNEY
GENERAL
111 Lomas Boulevard, NW
Suite 300
Albuquerque, NM 87102
(505) 222-9100
rbranch@nmag.gov
Assigned: 10/04/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented
by

Jeffrey Kenneth Powell
OFFICE OF THE NEW YORK ATTORNEY
GENERAL
120 Broadway
3rd Floor
New York, NY 10271-0332
(212) 416-8309
jeffrey.powell@ag.ny.gov
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

STATE OF NEW
JERSEY
Added: 03/12/2012
(Plaintiff)

STATE OF NEW
MEXICO
Added: 03/12/2012
(Plaintiff)

STATE OF NEW
YORK
Added: 03/12/2012
(Plaintiff)
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STATE OF NORTH
CAROLINA
Added: 03/12/2012
(Plaintiff)

represented
by

Philip A. Lehman
ATTORNEY GENERAL STATE OF NORTH
CAROLINA
P.O. Box 629
Raleigh, NC 27602
(919) 716-6050
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Parrell D. Grossman
OFFICE OF THE ATTORNEY GENERAL
Consumer Protection and Antitrust Division
Gateway Professional Center
1050 E. Intersate Avenue
Suite 300
Bismarck, ND 58503-5574
(701) 328-3404
pgrossman@nd.gov
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Susan Ann Choe
OHIO ATTORNEY GENERAL
150 E Gay Street
23rd Floor
Columbus, OH 43215
(614) 466-1181
susan.choe@ohioattorneygeneral.gov
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

STATE OF NORTH
DAKOTA
Added: 03/12/2012
(Plaintiff)

STATE OF OHIO
Added: 03/12/2012
(Plaintiff)

Matthew James Lampke
OHIO ATTORNEY GENERAL
Mortgage Foreclosure Unit
30 East Broad Street
26th Floor
Columbus, OH 43215
(614) 466-8569
matthew.lampke@ohioattorneygeneral.gov
Assigned: 04/02/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
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STATE OF
OREGON
Added: 03/12/2012
(Plaintiff)

STATE OF RHODE
ISLAND
Added: 03/12/2012
(Plaintiff)

STATE OF SOUTH
CAROLINA
Added: 03/12/2012
(Plaintiff)

STATE OF SOUTH
DAKOTA
Added: 03/12/2012
(Plaintiff)

represented
by

Simon Chongmin Whang
OREGON DEPARTMENT OF JUSTICE
Financial Fraud/Consumer Protection
1515 SW 5th Avenue
Suite 410
Portland, OR 97201
(971) 673-1880
simon.c.whang@doj.state.or.us
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Gerald J. Coyne
OFFICE OF THE ATTORNEY GENERAL
150 South Main Street
Providence, RI 02903
(401) 274-4400 ext. 2257
gcoyne@riag.ri.gov
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Alan McCrory Wilson
OFFICE OF THE SOUTH CAROLINA
ATTORNEY GENERAL
1000 Aassembly Street
Room 519
Columbia, SC 29201
(803) 734-3970
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Marty Jacob Jackley
OFFICE OF ATTORNEY GENRERAL
1302 E. Highway 14
Suite 1
Pierre, SD 57501
(605) 773-4819
marty.jackley@state.sd.us
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED
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STATE OF
TENNESSEE
Added: 03/12/2012
(Plaintiff)
represented
by

Robert Elbert Cooper
OFFICE OF THE TENNESSEE ATTORNEY
GENERAL
425 5th Avenue North
Nashville, TN 37243-3400
(615) 741-6474
bob.cooper@ag.tn.gov
Assigned: 04/27/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented
by

James Amador Daross
OFFICE OF THE ATTORNEY GENERAL OF
TEXAS
401 E. Franklin Avenue
Suite 530
El Paso, TX 79901
(915) 834-5801
james.daross@oag.state.tx.us
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Mark L. Shurtleff
160 East 300 South
5th Floor
P.O. Box 140872
Salt Lake City, UT 8411-0872
(801) 366-0358
mshurtleff@utah.gov
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Elliot Burg
VERMONT OFFICE OF THE ATTORNEY
GENERAL
109 State Street
Montpelier, VT 05609
(802) 828-2153
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

STATE OF TEXAS
Added: 03/12/2012
(Plaintiff)

STATE OF UTAH
Added: 03/12/2012
(Plaintiff)

STATE OF
VERMONT
Added: 03/12/2012
(Plaintiff)
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STATE OF
WASHINGTON
Added: 03/12/2012
(Plaintiff)
represented
by

David W. Huey
WASHINGTON STATE OFFICE OF THE
ATTORNEY GENERAL
Consumer Protection Division
P. O. Box 2317
1250 Pacific Avenue
Tacoma, WA 98332-2317
(253) 593-5057
davidh3@atg.wa.gov
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED
Robert M. McKenna
WASHINGTON STATE OFFICE OF THE
ATTORNEY GENERAL
1125 Washington Street, SE
Olympia, WA 98504-0100
(360) 753-6200
Rob.McKenna@atg.wa.gov
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

STATE OF WEST
VIRGINIA
Added: 03/12/2012
(Plaintiff)
represented
by

Jill L. Miles
WEST VIRGINIA ATTORNEY GENERAL'S
OFFICE
Consumer Protection Division
1900 Kanawha Boulevard East
Capitol Complex, Building 1, Room 26E
Charleston, WV 25305
(304) 558-8986
JLM@WVAGO.GOV
Assigned: 04/24/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
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STATE OF
WISCONSIN
Added: 03/12/2012
(Plaintiff)

STATE OF
WYOMING
Added: 03/12/2012
(Plaintiff)

represented
by

Holly C Pomraning
STATE OF WISCONSIN DEPARTMENT OF
JUSTICE
17 West MAin Street
Madison, WI 53707
(608) 266-5410
pomraninghc@doj.state.wi.us
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Gregory Alan Phillips
WYOMING ATTORNEY GENERAL'S
OFFICE
123 State Capitol Building
Cheyenne, WY 82002
(307) 777-7841
greg.phillips@wyo.gov
Assigned: 03/13/2012
ATTORNEY TO BE NOTICED

represented
by

Keith V. Morgan
U.S. ATTORNEY'S OFFICE
Judiciary Center Building
555 Fourth Street, NW
Washington, DC 20530
(202) 514-7228
(202) 514-8780 (fax)
keith.morgan@usdoj.gov
Assigned: 03/12/2012
ATTORNEY TO BE NOTICED

UNITED STATES OF
AMERICA
Added: 03/12/2012
(Plaintiff)

John Warshawsky
U.S. DEPARTMENT OF JUSTICE
Civil Division, Fraud Section
601 D Street, NW
Room 9132
Washington, DC 20004
(202) 305-3829
(202) 305-7797 (fax)
john.warshawsky@usdoj.gov
Assigned: 11/02/2012
ATTORNEY TO BE NOTICED
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WELLS FARGO &
COMPANY
Added: 03/12/2012
(Defendant)

represented
by

Michael Joseph Missal
K & L Gates
1601 K Street, NW
Washington, DC 20006
(202) 778-9302
202-778-9100 (fax)
michael.missal@klgates.com
Assigned: 05/08/2012
ATTORNEY TO BE NOTICED

represented
by

Douglas W. Baruch
FRIED, FRANK, HARRIS, SHRIVER &
JACOBSON LLP
801 17th Street, NW
Washington, DC 20006
(202) 639-7000
(202) 639-7003 (fax)
barucdo@ffhsj.com
Assigned: 11/01/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

WELLS FARGO
BANK, N.A.
Added: 03/12/2012
(Defendant)

William Farnham Johnson
FRIED, FRANK, HARRIS, SHRIVER &
JACOBSON LLP
One New York Plaza
24th Floor
New York, NY 10004
(212) 859-8765
Assigned: 11/02/2012
LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED
Michael Joseph Missal
K & L Gates
1601 K Street, NW
Washington, DC 20006
(202) 778-9302
202-778-9100 (fax)
michael.missal@klgates.com
Assigned: 05/08/2012
ATTORNEY TO BE NOTICED
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Amy Pritchard Williams
K & L GATES LLP
214 North Tryon Street
Charlotte, NC 28202
(704) 331-7429
Assigned: 11/02/2012
LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED
Jennifer M. Wollenberg
FRIED, FRANK, HARRIS, SHRIVER &
JACOBSON, LLP
801 17th Street, NW
Washington, DC 20006
(202) 639-7278
(202) 639-7003 (fax)
jennifer.wollenberg@friedfrank.com
Assigned: 11/06/2012
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
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APPENDIX 1
Case L12~cv~00361wRMC Document 11 Filed 04/04/12 Page 1 of 317

IN THE UNITED STATES DISTRICJ' COURT
,oR THE DISTRICT OF COLUMBIA

'f I l ED
A~R - I 2012

J

UNITED STATES OF AMERICA,

Clark u.s. o1:;trict2. uanKruplc:Y
GourtS for \ha D1strlcl of Colurnbla

)

et at..

I
)

Plaintiffs,

J
)

v.

)
)

HANK OF AMERICA CURP. et al.,

Civil Aclion No.

~~-

)

J
Defendants.

)

J
)
)

J
)

J
CONSENT ,JlJllGMENT
WHEREAS, Plaintiffs, !he United States of t\mcrica nnd the States of Alabama, Alaska,
Arizona, Arkansas, California. Colorndo, Connecticllt. Dc\<1warc, Florida. Georgiu, f hnvaii,

Idaho, Illinois, Jm.liann, Iowa, Kansas, Louhiana. Muine, Mary!aml. :Vtichigan, tviinncsota.
Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, New Jcn:ey, New Mexico,
Nt:w York, North Carolina, Norlh Dnkotu. Ohio. Oregon. Rhode lshmd, South Carolina, South
Dakota, Tennessee, Tcxns, Utah, Vermont. Washington. West Virginia, Wisconsin, Wyoming,
lhc Commonwealths of Kentucky, Massa,.:husctts, Pcnnsy!Yania nnd Virginia, and the District of

Columbia filed their complaint on !VI arch 12, 20 l 2, alkg1ng that Bank ,if America Corporation,
Bank of America, N.l\., DAC Home Loims Servicing, LP f/k/a Countrywide Home Loans
Servicing, LP, Countrywide llomc Loans, Inc., Countl)'Wide Financial Corporation,
Countrywide Mortgage Ventures, LLC, end Counirywide Bank, FSB {col!ectively, fo!' the sake

Case 1:12-cv-00361-RMC Document 70 Filed 06/18/13 Page 57 of 138
Case l:12-cv-00361-RMC Document 11 Filed 04/04/12 Page 2 of 317

of convenience only, "Defendant") violated. among other !aws, the Unfair and Deceptive Acts
and Prnctices laws of the Plaintiff States. the False Claims Act. the Fimmcial Institutions Reform.
Recovery, c1nd Enforcement Act of 1989. the Servicemembas Civil Relief Act, and the
Bankruptcy Code and Federal Rules of Bankruptcy Procedure:
WHEREAS. the parties have agreed to resolve their claims without the need for

litigation;
WHEREAS. Defendant has consented to entry of this Consent Judgment without trial or

adjudication of :my issue of fact or Jaw and to waive any appeal if the Consent Judgment is
entered as submitted by the parties;
WHEREAS. Defendant. by entering into this Consent Judgment. does not admit the
allegations of the Complaint other than those facts deemed necessary lo the jurisdiction of this
Court;
WHEREAS. the intention of the United States and the States in effecting this settlement
is to reme(.li.1te harms allegedly resulting from the alleged un!irnful conduct ofth,;; Defendant;

AJ'¼D \Vl-IEREAS. Defendant has agreed to waive service of the complaint and summons
and hereby acknowledges the same:
NOW THEREFORE. \Vithout trial or adjudication of issue of fact or law. without this
Consent Judgment constituting e\·idence agninst Defendant. and upon consent of Defendant, the
Court finds that there is good and sufficient cause to enter this Cnnsent Judgment. and that it is

therefore ORDERED, ADJUDGED, AND DECREED:

I.
I.

Jl'RISDICTION

This Court has jurisdiction over the subjecl matter of this action pursu.mt to 28

U.S.C. §§ 1331, 1345, IJ55(a), and 1367, and under 31 U.S.C. § 3732(a) and (b), and over

2
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Defendant. The Complaint states a claim upon which rc!ief may be granted against Defendant.
Venue is appropriate in this District pursuant to 28 U.S.C.

II.
2.

*1391(b)(2) and 31 U.S.C. § 3732(a).

SERVICING STANDARDS

Bank of America. N.A.. sh;:i!l comply with the Servicing Standards. attached

hereto ::is Exhibit A. in accordance with their tern1s and Section A of Exhibit E, attached hereto.

Ill.
3.

FINANCIAL TER:YIS

Payment Seulemen! Amounts. Bank of America Corporation and/or its affiliated

entities shall pay or cause to be paid into an interest benring escrow account to be established for
this purpose the sum of$2,382.415,075, which sum shall be addcJ. to funds being paid by other
institutions resolving claims in this litigation (which sum shall be known as the "Direct Payment
Settlement Amount''} and which sum shall be distributed in the manner and for the purposes
specified in Exhibit 8. Payment shall Ix: made by electronic funds transfer no later than seven
days after the Effective Date of this Consent Judgment, pursuant to written instructions to be
provided by the Unlted States Department of Justice. After the required payment has been made,
Defend::mt shall no longer have any property right. titk, interest or other legal claim in any funds
held in escrow The interest bearing escrow account established by this Paragr.:iph 3 is intended
to be a Qualified Setllement Fund within the mer.ming of Treasury Regulation Section l.468B-l

of the U.S. Internal Revenue Code of 1986, as amended. The Monitoring Committee established
in Paragraph 8 shall, in its sole discretion. appoinl an escrow agent (·Escrow Agent'") \vho shall

hold and distribute funds as proYided herein. All costs and expen::;es of the Escrow Agent,
including taxes, if any. shall be paid from the fm1ds under its control, including any interest
earned on the funds.

J
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4.

Payments to Fori:;closed Borrowers. In accordance with written instructions from

the State members of the Monitoring Committee, for the purposes set forth in Exhibit C, the
Escrow Agent shall transfer from the escrow account to the Administrator appointed under
Exhibit C $1.489.813,925.00 (the "Borrower Payment Amount") to enable the Administrator to
provide cash payments to borro\vcrs whose homes i,.vere finally sold or taken in foreclosure
between an<l including January l. 2008 and December 31. ~O l l: rvho submit claims for ham1
allegedly arising from the Covered Conduct (as that term is defined in Exhibit G hereto): and

who otherwise meet criteria set forth by the State members of the Monitoring Committee. The
Borrower Payment Amount and any other funds provided to the Administrntor for these purposes
shall be administered in accordance with the terms set forth in Exhibit C.
5.

Consumer Relief Defendant shall provide $7 ,626.200,000 of relief to consumers

who meet the eligibility criteria in the forms and amounts described in Paragraphs 1-8 of Exhibit
D, and $948,000,000 of refinancing relief to consumers who meet the eligibility criteria in the
forms and amounts described in Paragraph 9 of Exhibit D. to remediate harms allegedly caused
by the al!eged unlawful conduct of Defendant. Defendant shall receive credit towards such
obligation as described in Exhibit D.

IV. ENFORCEMENT
6.

The Servicing Standards and Consumer Relief Requirements. attached as Exhibits

A and D, are incorporated herein as the judgment of this Court and shall be enforced in
accordance with the authorities pro\·ided in the Enfrlrcement Terms, attached hereto as Exhibit E.
7.

The Parties agree that Joseph A. Smith, Jr. shall be the Monitor and shall ha\"e the

authorities and perform the duties described in the Enforcement Tenns, attached hereto as
Exhibit E.

4
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8.

Within fifteen ( l 5) days of the Ertective Date of this Consent Judgment, the

participating state and fcdernl agencies shall designate an Administration and Monitoring
Committee (the ''Monitoring Committee"') as described in the Enforcement Terms. The
Monitoring Committee sh.:il! serve as the representative of the participating st::ite and federal
agencies in the admmistration or all aspects of this and all similar Consent Judgments and the
monitoring of compliance with it by the De fondant.

V.
9.

RELEASES

The United States find Defendant have agreed. in consideration for the terms

provided herein, for the release of certain daims. and remedies. as provided in the Federal
Release, attached hereto as Exhibit F. The United States and Defendant ha\'e also agreed that
certain claims, and remedies are not rdeasc1.L as provided in Parngraph 11 of Exhibit F. The
releases contained in Exhibit F shall become effective upon payment of the Direct Payment
Settlement Amount by Defendant.
I 0.

TI1e State Parties and Dcfend,mt have agreed, in consideration for the terms

provided herein. for the release of certain claims, and remedies, as pnmded in the State Release.
attached hereto as Exhibit G. The State Parties and Defendant have also agreed that certain
claims. and remedies are not released, as provided in Part !V of Fxhihit G. The releases
contained in Exhibit G shall become effccti\·e upon payment of the Direct Payment Settlement
Amount by Defendant.

VI.
J l.

SERVIC!cMEMBERS CIVIL RELIEF ACT

The United States and Defendant have agreed to resolve certain claims arising

under the Servicemembers Civil Relief Act (··SCRA.") in accordance \\·ith the terms provided in
Exhibit H. Any obligations undertaken pursuant to the terms provided in Exhibit H, including

5

Case 1:12-cv-00361-RMC Document 70 Filed 06/18/13 Page 61 of 138
Case 1:12-cv-00361-RMC Document 11 Filed 04/04/12 Page 6 of 3W

any obligation to provide monetary compensation to scrviccme:mbcrs. arc in addition to the
obligations undertaken pursuant to the other terms of this Consent Judgment. Only a payment to
an individual for a wrongful foreclosure pursuant to the terms of Exhibit H shall be n:duced by
the amount of any payment from the Borrower Payment Amount.

Vil.
12.

OTHER TERMS

The United States and any State Party may wlthdraw from the Consent Judgment

and declare it null and void with respect to that party if the Consumer Relief Payments (as that
term is defined in Exhibit F (Federal Release)) required under this Consent Judgment are not
made and such non-payment is not cured within thirty days of written notice by the party.
13.

This Court retainsjurlsdiction for the duration of this Consent Judgment to

enforce its tenns. The pnrties may jointly seek to modify the terms of this Consent Judgment.
subject to the approval of this Court, This Consent Judgmem may be modified only by order of
this Court.
14.

The Effective Date of this Consent Judgment shall be the date on which the

Consent Judgment h;is been entered by the Court and has become final and non-appcalablc. An
order entering the Consent Judgment shall be deemed final and non-appealabk for this purpose if
there is no party with a right to appi.:al the order on the day it is entered.
15.

This Consent Judgment shall remain in full force and effect for three and one-half

years from the date it is entered ('"the Term"). at which time Dcfendant"s obligation:, under the
Consent Judgment shall expire, except that, pursuant to Exhibit E, Bank of America. N.A. shall
suhmit a final Quarterly Report for the last quarter or portion thereof falling within the Term and
cooperate with the Monitor's review of said report. which shall be concluded no later than six
months after the end of the Term. Ddendant shall have no further obligations under this

6
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Consent Judgment six months after the expiration of the Term. but the Court shall retain
jurisdiction for purposes of enforcing or remedying any outstanding violations that arc identified
in the final Monitor Report and that have occurred but not been cured during the Term.

16.

Except as otherwise ::1greed in Exhibit B, each party to this litigation will bear its

own costs and attorneys· fees associated with this litigation.
17.

Nothing in this Consent Judgment shall relieve Defendant of its obligation to

comply with applicable state and federal law.
18.

The United States and Defendant further agree to the additional terms contained

in Exhibit I hereto.
19.

The sum and substance of the pnrties· agreement and of this Consent Judgment

are reflected herein and in the Exhibits attached hereto. In the event of a con!lici between 1he

tem1s of the Exhibits and paragraphs l-18 of this summary document. the terms of the Exhibits
shnl! govern.

'

SO ORDERED this

4 day of 0/J'f,J!_,

, 2012

7
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EXHIBIT A
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Settlement Term Sheet
The provisions outlined below are intended to apply to loans secured by owner-occup1ed
properties that serve as the primary residence of the borrower unless otherwise noted
herein.
I.

FORECLOSURE AND BANKRUPTCY INFORMATION AJ\D 00CUJ\1ENT ATION.

Unless othe1wise specified, these provisions shall apply to bankrnptcy and
foreclosures in all jurisdictions regardless of whether the jurisdiction has a
judicial, non-judicial or quasi-judicial process for foreclosures and regardless of
whether a statement is submitted during the foreclosure or bankruptcy process in
the fonn of fill affidavit, sworn statement or declarations under penalty of pe1jury
(to the extent stated to be based on personal knowledge) (..Declaration'').
A.

Standards for Documents Used in Foreclosure and Bankruptcy
Proceedings.
1.

Servicer shall ensure that factual assertions made in pleadings
(complaint, counterclaim, cross-claim, answer or similar
pleadings), bankruptcy proofs of claim (including any facts
provided by Servicer or based on information provided by the
Servicer that are included in any attachment and submitted to
establish the truth of such facts) ('·POC'"), Declarations, affidavits,
and sworn statements filed by or on behalf of Servicer in judicial
foreclosures or bankruptcy proceedings and notices of default,
notices of sale and similar notices submitted by or on behalf of
Servicer in non-judicial forcciosurcs arc accurate and complete and
are supported by competent and reliable evidence. Before a loan is
referred to non-judicial foreclosure, Servicer shall ensure that it has
rcvie\vcd competent and reliable evidence to substantiate the
borrower"s default and the right to foreclose, including the
borrO\vcr's Imm status und loan infonnution.

2.

Servicer shall ensure Lhat affidavits, sworn statements, and
Declarations are based on personal knowledge, which may be
based on the affianfs review ofServicer·s books and records, m
accordance with the evidentiary requirements of applicable state or
federal lmv.

3.

Servicer shaH ensure that affidavits, sworn statements and
Declarations executed by Servicer·s affianls are based on the
affiant"s review and personal knowledge of the accun:icy and
completeness of the assertions in the affidavit, sworn statement or
Declaration, set out facts that Servicer reasonably believes would
be admissible in evidence, and show that the affiant is competent
to testify on the matters stated. Affiants shall confinn that they
have reviewed competent and reliable evidence to substantiate the
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boffO\Ver's default and Lhe right to foreclose, including the
borrower's loan status and required loan ownership infonnation. If
an affiant relies on a review of business records for the basis of its
affidavit, the referenced business record shall be attached if
required by applicable state or federal law or court rule. This
provision docs not apply to affidavits, sworn statements and
Declarations signed by counsel based solely on counscr s personal
knowledge (such as affidavits of counsel relating to serYice of
process, extensions of time, or fee petitions) that are not based on a
review ofServicer's books and records. Separate affidavits, sworn
statements or Declarations shall be used when one affiant does not
have requisite personal knowledge of all required infonnation.
4.

Servicer shall have standards for qualifications, trnimng and
supervision of employees. Servicer shall train and supervise
employees who regularly prepare or execute affidavits, svmrn
statements or Declarations. Each such employee shall sign a
certification that he or she has recei\:ed the training. Servicer shall
oversee the training completion to ensure each required employee
properly and timely completes such training. Servicer shall
maintain written records confirming that each such employee has
completed the training and the subjects covered by the training.

5.

Servicer shall review and approve standardized forms of affidavits,
standardized forms of sworn statements, and standardized forms of
Declarations prepared by or signed by an employee or officer of
Servicer, or executed by a third party using a power of attorney on
behalf of Servicer, to ensure compliance with applicable law, mies,
court procedure, and the terms of this Agreement (''the
Agreement").

6.

Affidavits, s\vorn statements and Declarations shall accurately
identify the name of the affiant the entity of which the affiant is an
employee, and the affiant's title.

7.

Affidavits, sworn statements and Declarations, including their
notarization, shall fully comply with all applicable state law
requirements.

8.

Affidavits, sworn statements and Declarations shall not contain
infonnation that is false or unsubstantiated. This requirement shall
not preclude Declarations based on mformation and belief \vhere
so stated.

9.

Servicer shall assess and ensure that it has an adequate number of
employees and that employees have reasonable time to prepare,
verify, and execute pleadings, POCs, motions for relief from stay
('·MRS''), affidavits, sworn statements and Declarations.

J\-2
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I 0.

Servicer shall not pay volume-based or other incentives to
employees or third-party providers or trustees that encourage
undue haste or lack of due diligence over quality.

11.

Affiants shall be individuals, not entities, and affidavits, sworn
statements and Declarations shall be signed by band signature of
the affiant ( except for permitted electronic filings). For such
documents, except for permitted electronic filings, signature
stamps and any other means of electronic or mechanical signature
are prohibited.

12.

At the time of execution, all information required by a form
affidavit, sworn statement or Declaration sha!l be complete.

13.

Affiants shall date their signatures on afficl8vits, sworn statements
or Declarations.

14.

Ser\'icer shall mamtain records that identify all notarizations of
Servicer documents executed by each notary employed by
Servicer.

15.

Servicer shall not file a roe in a bankruptcy proceeding which,
when filed, contained materially inaccurate information. In cases
in \vhich such a roe may have been filed, Servicer shall not rely
on such POC and slrnll (a) in active cases, at Servicer·s expense,
take appropriate action, consistent with state and federal law and
court procedure, to substitute such POC with an amended POC as
promptly as reasonably prncticable (and, in any event, not more
than 30 days) after acquiring actual knowledge of such material
inaccuracy and pro\'idc appropriate written notice to the borrower
or borrower·s counsel; and (b) in other cases, at Scrvicer's
expense, take appropriate action after acquiring actual knowledge
of such material inaccuracy.

16.

Servicer shall not rely on an affidavit of indebtedness or similar
affidavit, sworn statement or Declaration filed in a pending prejudgment judicial foreclosure or bankrnptcy proceeding which (a)
was reqmred to be based on the affiant · s review and personal
knowledge of ils accuracy but was not, (b) was not, when so
required, properly notarized, or (c) contained materially inaccurate
infonnation in order to obtain a judgment of foreclosure, order of
sale, relief from the automatic stay or other relief in bankruptcy. In
pending cases in which such affidavits, sworn statements or
Declarations may have been filed, Servicer shall, at Servicer's
expense, take appropriate action, consistent with state and federal
law and court procedure, to substitute such affidavits with new
affidavits and provide appropriate written notice to the borrower or
borrower's counsel.

A-3
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B.

17.

In pending post-judgment, pre-sale cases in judicial foreclosure
proceedings in which an affidaYit or sworn statement was filed
\.vhich was required to be based on the affiant's review and
personal knowledge of its accuracy but may not have been, or that
may not have, when so required, been properly notarized, and such
affidavit or sworn statement has not been re-filed, Servicer, unless
prohibited by state or local law or cou11 rule, will provide written
notice to borrower at borrower· s address of record or borrower's
counsel prior to proceeding with a foreclosure sale or eviction
proceeding.

18.

In all states, Servicer shall send borrowers a statement setting forth
facts supporting Se.rvicer·s or holder's right lo foreclose and
containing the information required in paragraphs I.B.6 (items
avnihlble upon borrO\vcr request), l.B. l O (account statement), LC.:2
and LC.3 (ownership statement), and lV.B. !3 (loss mitigation
statement) herein. Servicer shall send this statement to the
borrower in one or more communications no later than 14 clays
prior to refctTal to foreclosure attorney or foreclosure trustee.
Servicer shall provide the Monitoring Committee with copies of
proposed form statements for revie\V before implementation.

Requirements for Accuracy and Verification ofBorrower·s Account
Information.
1.

Servicer shall maintain procedures to ensure accuracy and timely
updating ofborrower·s account infonnat10n, including posting of
payments and imposition of fees. Servicer shall also maintain
adequate documentation of bmTower account information, which
may be in either electronic or paper format.

:2.

For any loan on \Vhich interest is calculated based on a daily
accrual or daily interest method and as to which ,my obligor is not
a debtor in a bankruptcy proceeding without renffomation,
Servicer shall promptly accept and apply all borrower payments,
including cure pay1nents (where authonzed by law or contract),
trial modification payments, as well as non-conforming payments,
unless such application conflicts with contract provisions or
prevailing law. Servicer shall ensure that properly identified
payments shall be posted no more than two business days after
receipt at the address specified by Servicer and credited as of the
date received to bo1Tower·s account. Each monthly payment shall
be applied in the order specified in the loan documents.

3.

For any loan on which interest is not calculated based on a daily
accrual or daily interest method and as to which any obligor is not
a debtor in a bankruptcy proceeding without reaffirmation,
Servicer shall promptly accept and 8pply atl borrower conforming
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payments, including cure payments (where authorized by law or
contract), unless such application conflicts with contract provisions
or prevailing law. Servicer shall continue to accept trial
modification payments consistent \Vith existing payment
application practices. Servicer shall ensure that properly identified
payments shall be posted no more than two business days after
receipt at the address specified by Servicer. Each monthly
payment shall be applied in the order specified in the loan
documents.
a.

Servicer shall accept and apply at least two non-conforming
payments from the bo1rnwer, in accordance with this
subparagraph, \Vhen the payment, whether on its own or
\Vhen combined with a payment made by another source,
comes within $50.00 of the scheduled payment, including
principal and interest and, where applicable, taxes and
insurance.

b.

Except for payments described in paragraph J.B.3 .a,
Servicer may post partial payments to a suspense or
unapplied funds account, provided that Servicer (1)
discloses to the borrower the existence of and any activity
in the suspense or unapplicd funds account; (2) credits the
borrower's account with a full payment as of the date that
the funds in the suspense or unapplied funds account are
sufficient to cover such full payment; and (3) applies
payments as required by the tenns of the loan documents.
Servicer shal[ not take funds from suspense or unapplied
funds accounts to pay fees until all unpaid contractual
interest, pnnc1pal, and escrow amounts are paid and
brought current or other final disposition of the loan.

4.

Not\vithstanc\ing the provisions above, Servicer shall not be
required to accept payments which are insufficient to pay the full
balance due after the borrower has been provided written notice
that the contract has been declared in default and the remaining
payments due under the contract have been accelerated.

5.

Servicer sha!l provide to borrowers (other than borrowers in
bankruptcy or borrowers who have been referred to or are going
through foreclosure) adequate mfom1ation on monthly billing or
other account statements to show in clear and conspicuous
language:
a.

total amount due;

b.

allocation of payments, including a notation if any payment
has been posted to a "'suspense or unapplied funds
account'·:
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c.

unpaid principal;

d.

fees and charges for the relevant time period;

e.

current escrow balance; and

f.

reasons for any payment changes, including an interest rate
or escrow account adjustment, no later than 21 days before
lhe new amount is due (except in the case ofloans as to
which interest accrues daily or Lhe rate changes more
frequently than once every 30 days);

Statements as described above are not required to be delivered with
respect to any fixed rate residential mortgage loan as to which the
borrower is provided a coupon book.
6.

In the statements described in paragraphs l.A.18 and III.B. l .a,
Servicer shall notify borrowers thrit they may receive, upon \\Titten
request:

7.

8.

a.

A copy of the bomnver·s payment history since the
bon-ower was last less than 60 days past due;

b.

A copy of the borrower's note;

c.

If Servicer has commenced foreclosure or filed a POC,
copies of any assignments of mortgage or deed of trust
required to demonstrate the right to foreclose on the
borrower·s note under applicable state law; and

d.

The name of the investor that holds the borrower·s loan.

Servicer shall adopt enhrmeed billing dispute procedures, including
for disputes regarding fees. These procedures will include:
a.

Establishing readily available methods for customers to
lodge complamts and pose questions, such as by providing
toll-free numbers and accepting disputes by email;

b.

Assessing and ensuring adequate and competent staff to
answer and respond to consumer disputes promptly;

e.

Establishing a process for dispute escalation;

d.

Tracking the resolution of complaints; rmd

e.

Providing a toll-free number on monthly billing statements.

Servicer sha!l take appropriate action to promptly remediate any
inaccuracies in borrowers· account information, mcluding:
a.

Correcting the account information;

b.

Providing cash refunds or account credits; and

c.

Correcting inaccurate reports to consumer credit reporting
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agencies.

9.

Serviccr's systems to record account mfornrntion shall be
periodically independently reviewed for accuracy and
completeness by an independent reviewer.

10.

As indicated in paragraph LA.18, Servicer shall send the borrower
an itemized plain language account summary setting forth each of
the following items, to the extent applicable:

11.

a.

The total amount needed to reinstate or bring the account
current, and the amount of the principal obligation under
the mortgage;

b.

The date through which the borrower's obligation is paid;

c.

The date of the last full payment;

cl.

The current interest rate in effect for the loan (if the rate is
effective for at least 30 days);

e.

The date on which the interest rate may next reset or adjust
(unless the rate changes more frequently than once every
30 days);

f.

The amount of any prepayment fee to be cha,·ged, if any;

g.

A description of any late payment fees;

h.

A telephone number or electronic mail address that may be
used by the obligor lo obtrnn infornrntion regrirding the
mortgage; and

L

The names, addresses, telephone numbers, rind Internet
addresses of one or more counseling agencies or programs
approved by HUD
(http://www. bud. go,./ o ffi ees/ hs gl sil1/hccihcs. c f m).

In active clrnpter 13 cases, Servicer shall ensure thnt:
a.

prompt and proper application of payments is made on
account of(a) pre-petition arrearage amounts and (b) postpetition payment amounts and posting thereof as of the
successful consummation of the effective confirmed plan;

b.

the debtor is treated as being current so long as the debtor is
making payments in accordance with the terms of the theneffective confirmed plan and any later effective payment
change notices; and

c.

as of the date of dismissal of a debtor's bankruptcy case,
entry of an order granting Servicer relief from the stay, or
entry ofan order granting the debtor a discharge, there is a
reconciliation of payments received with respect to the
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debtor·s obligations during the case and appropriately
update the Serviccr·s systems of record. In connection with
such reconciliation, Servicer shall reflect the waiver of any
fee, expense or charge pursuant to paragraphs III.B. l .c.i or
m.B. l.d.
C.

Documentation of Note, Holder Status and Chain of Assignment.
1.

Servicer shall implement processes to ensure that Servicer or the
foreclosrng entity has a documented enforceable interest in the
promissoty note and mortgage (or deed of tmst) under applicable
state lmv, or is otherwise a proper party to the foreclosure nction.

2.

Servicer shall include a statement in a pleading, affidavit of
indebtedness or similar affidavits in court foreclosure proceedings
setting forth the basis for asserting that the foreclosing party has
the right to foreclose.

3.

Servicer shall set forth the information establishing the party's
right to foreclose as set forth in I.C.2 in a communication to be
sent to the bormwer as indicated in I.A. I 8.

4.

If the original note is lost or otherwise unavailable, Servicer shall
comply with applicable law in an attempt to establish ownership of
the note ~md the right to enforcement. Servicer shall ensure good
faith eff011s to obtain or locate a note lost while in the possession
of Servicer or Serviccr's agent and shall ensure Lhat Servicer and
Servicer's agents who are expected to have possession of notes or
assignments of mortgage on behalf of Servicer adopt procedures
that are designed to provide assurance that the Servicer or
Servicer's agent would locate a note or assignment of mortgage if
it is in the possess10n or control of the Servicer or Serviccr's agent,
as the case may be. In the event that Servicer prepares or causes to
be prepared a lost note or lost assignment affidavit ,vith respect to
an original note or assignment lost while in Servicer' s control,
Servicer shall use good faith efforts to obtain or locate the note or
assignment in accordance with its procedures. In the affidavit,
sworn statement or other filing documenting the lost note or
assignment, Servicer shall recite that Servicer has made a good
faith effort in accordance with its procedures for locating the lost
note or assignment.

5.

Servicer shall not intentionally destroy or dispose of original notes
that arc still m force.

6.

Servicer shall ensure that mortgage assignments executed by or on
behalf of Servicer are executed with appropriate legal authority,
accurately reflective of the completed transaction and properly
acknowledged.
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D.

Bankrnptcy Documents.
1.

Proofs of Claim ("POC"). Servicer shall ensure that POCs filed
on behalf of Servicer are documented in accordance wilh the
United States Bankruptcy Code, the Federal Rules of Bankruptcy
Procedure, and any applicable local rule or order ("bankruptcy
law'"). Unless not pem1itted by statute or rule, Servicer shall
ensure that each POC is documented by attaching:
a.

The original or a duplicate of the note, including a!!
indorsements; a copy of any mortgage or deed of trust
securing the notes (including, if applicable, evidence of
recordation in the applicable land records); and copies of
any assignments of mortgage or deed of trust required to
demonstrate the right to foreclose on the borrower·s note
under applicable state law (collectively, "'Loan
Documents··). If the note has been lost or destroyed, a lost
note affidavit shall be submitted.

b.

If, in addition to its principal amount, a claim includes
interest, fees, expenses, or other charges incurred before the
petition was filed, an itemized statement of the interest,
fees, expenses, or charges shall be filed with the proof of
claim (including any expenses or charges based on an
escrow analysis as of the date of filing) at least in the detail
specified in the current draft of Official Form B 10
(effective December 20 I I) (''Official Form B 1O'')
Attachment A.

c.

A statement of the amount necessary to cure any default as
of the date of the petition shall be filed with the proof of
claim.

d.

If a security interest 1s claimed in property that is the
debtor·s principal residence, the attachment prescribed by
the appropriate Official Form shall be filed with the proof
of claim.

e.

Servicer shall include a statement in a POC setting forth the
basis for asserting that the applicable party has the right to
foreclose.

f.

The POC shall be signed (either by hand or by appropriate
electronic signature) by the responsible person under
penalty of perjury after reasonable investigation, stating
that the information set forth in the POC is true and correct
to the best of sllch responsible person ·s knowledge,
information, and reasonable belief, and clearly identify the
responsible person·s employer and position or title with the
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employer.
2.

Motions for Relief from Stay ("MRS"). Unless not permitted by
bankruptcy law, Servicer shall ensure that each MRS in a chapter
13 proceeding is documented by attaching:
a.

To the extent not previously submitted with a POC, a copy
of Lhe Loan Documents; if such documents were previously
submitted with a POC, a statement to that effect. lfthe
promissory note !ms been lost or destroyed, a lost note
affidavit shall be submitted;

b.

To the extent not previously submitted with a POC,
Servicer shall include a statement in an MRS setting forth
the bnsis for asserting that the applicable prirly has the right
to foreclose.

c.

An affidavit, sworn statement or Dcclnration made by
Servicer or based on information provided by Servicer
("MRS affidavit" (which term includes, without limitation,
any facts provided by Servicer that are included in any
attachment and submitted to establish the truth of such
facts) setting fo11h:
1.

whether there has been a default in paying prepetition arrearage or post-petition amounts (an
"MRS delinquency'');

Jl.

if there has been such a default, (a) the unpaid
principal balance, (b) a description of any default
with respect to the pre-petition arrean1ge, (c) a
description of any default with respect to the postpetition amount (including, if applicable, any
escrow shortage), (d) the amount of the pre-petition
arrearage (if applicable), (e) the post-petition
payment amount, {f) for the period smce the date of
the first post-petition or pre-petition default that is
continuing and has not been cured, the date and
amount of each payment made (including escrow
payments) and the application of each such
payment, and (g) the amount, date and description
of each fee or charge applied to such pre-petition
amounl or post-petition amount since the later of the
date of the petition or the preceding statement
pursuant to paragraph III.B. l .a; and

111.

all amounts claimed, including a statement oftbe
amount necessary to cure any default on or about
the date of the MRS.
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E.

d.

A!l other attacluncnts prescribed by statute, rule, or law.

c.

Servicer shall ensure that any MRS discloses the terms of
any trial period or permanent loan modification plan
pending at the time of filing of a MRS or whether the
debtor is being evaluated for a loss mitigation option.

Quality Assurance Systems Review.
1.

Servicer shall conduct regular reviews, not less than quarterly, ofa
statisticatly valid sample of affidavits, sworn statements,
Declarations filed by or on behalf of Servicer in judicial
foreclosures or bankrnptcy proceedmgs and notices of default,
notices of sale and similar notices submitted in non~judicial
foreclosures to ensure that the documents are accurate and comply
with prevailing law and this Agreement.
a.

The reviews shalJ also verif)' the accuracy of the statements
in affidavits, sworn statements, Declarations and
documents used to foreclose in non-judicial foreclosures,
the account summary described in paragraph LB. I 0, the
ownership statement described in paragraph I.C.2, and the
loss mitigation statement described in paragraph lV.B.13
by reviewing the underlying infonnation. Servicer shall
take appropriate remedial steps i [ deficiencies are
identified, including appropriute rcmedirition in individual
cases.

b.

The rcv1c\.YS shall also vcrify the accuracy of the statements
in affidavits, S\Vorn statements and Declaralions submitted
in bankruptcy proceedings. Servicer shall take appropririte
remedial steps if deficiencies are identified, including
appropriate remediation in individuril cases.

2.

The quality assurance sleps set forth above shall be conducted by
Servicer employees \vho are separate and independent of
employees who prepare foreclosure or bankruptcy aflidrivits,
sworn statements, or olher foreclosure or bankruptcy documents.

3.

Servicer slrnll conduct regulm pre-filing reviews o[ a statistically
valid sample of POCs to ensure that the POCs arc accurnte and
comply i,.vith prevailing law and lhis Agreement. The revie\\'S shall
also verify the accuracy of the statements in POCs. Servicer shall
take appropriate remedial steps if deficiencies are 1clentificd,
including appropriate remediation in individual cases. The prefiling review shall be conducted by Servicer employees who arc
separate and independent of the persons who prepared the
applicable POCs.
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4.

II.

Servicer shall regularly review nnd assess the adequacy of its
internal controls and procedures with respect to its obligations
under this Agreement, and implement appropriate procedures to
address deficiencies.

THIRD-PARTY PROVIDER OVERSIGHT.

A.

Oversight Duties Applicah!e to Alf Third-Par(v Prm·iders.

Servicer shall adopt policies and processes to oversee and manage
foreclosure firms, law firms, foreclosure trnstccs, subservicers and other
agents, independent contractors, entities and third parties (including
subsidiaries and affiliates) retained by or on behalf of Servicer that
provide foreclosure, bankruptcy or mortgage servicing activities
(including loss mitigation) (collectively, such nctivities are "Servicing
Activities"' and such providers are "'Third-Party Providers"), including:
I.

Servicer shall perform appropriate due diligence of Third-Party
Providers' qualifications, expertise, capacity, reputation,
complaints, infornrntion secunty, document custody practices,
business continuity, and financial viability.

2.

Sen,icer shall amend agreements, engagement letters, or oversight
policies, or enter intone\\' agreements or engagement letters, with
Third-Party Providers to require them to comply with Servicer" s
applicable policies and procedures (which will incorpornte any
applicable aspects of this Agreement) and applicable state and
federal laws and rules.

3.

Servicer shall ensure that agreements, contracts or oversight
policies provide for adequate oversight, including measures to
enforce Third-Party Provider contractual obligntions. and to ensure
timely action with respect to Tlmd-Party Provider perfonrnmce
failures.

4.

Servicer shall ensure that foreclosure and bankruptcy counsel and
foreclosure trustees have approp1inte access to information from
Servicer· s books and records necessary to perform their duties in
preparing pleadings and other documents submitted in foreclosure
and bnnkruptcy proceedings.

5.

Servicer shall ensure that all infonm1tion provided by or on behalf
of Servicer to Third-Party Providers in connection with providing
Servicing Activities is accurate and complete.

6.

Servicer shall conduct periodic reviews of Third-Party Providers.
These reviews shall include:
a.

A review ofa sample of the foreclosure and bnnkrupLcy
documents prepared by the Third-Party Provider, to provide
for compliance with npplicable stnte nnd federal law and
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this Agreement in connection with lhe preparation of the
documents, and the accurncy of the facts contained therein;
b.

A review of the fees and costs assessed by the Third-Party
Provider to provide that only fees and costs that arc lmvful,
reasonable and actually incurred are charged to borrowers
and that no portion of any fees or charges incurred by any
Third-Party Provider for technology usage, connectivity, or
electronic invoice submission is charged as a cost to the
borrower;

c.

A review of the Third-Party Provider's processes to provide
for compliance with the Ser\'iccr· s policies and procedures
concerning Servicing Activities;

d.

A review of the security of original loan documents
maintained by the Third-Party Provit!er;

c.

A requirement that the Third-Party Provider disclose to the
Servicer any imposition of sanctions or professional
disciplinary action taken against them for misconduct
related to performance of Servicing Activities; and

f.

An assessment of whethe, bankrnptcy attorneys comply
with the best practice of determining whether a borrower
has made a payment curing any MRS delinquency within
two business days of the scheduled hearing date of the
related MRS.

The quality assurance steps set forth above shall be conducted by Servicer
employees who are separate and independent of employees who prepare
foreclosure or bankruptcy affidavits, sworn documents, Declarations or
other foreclosure or bankruptcy documents.
7.

Servicer shall take appropriate remedial steps if problems are
identified through this review or otherwise, including, when
appropriate, tenninating its relationship with the Third-Party
Provider.

8.

Servicer shall adopt processes for reviewing and appropriately
addressing customer complaints it receives about Third-Party
Provider services.

9.

Servicer shall regularly review and assess the adequacy of its
mternal controls and procedures i,.vith respect to its obligations
under this Section, and take appropriate remedial steps if
deficiencies are identified, mclucling appropriate remediation in
individual cases.
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B.

III.

Additional Oversight q(Acth•ities by Third-Party Proi•idcrs.
1.

Servicer shall require a ce1iification process for law fim1s (and
recertification of existing law finn providers) that provide
residential 11101igage foreclosure and bankruptcy services for
Servicer, on a periodic basis, as qualified to serve as a Third-Party
Provider to Servicer, including that attorneys have the experience
and competence necessary to perfonn the services requested.

2.

Servicer shall ensure that attorneys are licensed to practice in the
relevant jurisdiction, have the experience and competence
necessary to perform the services requested, and that their services
comply ,vith applicable rules, regulations and applicable law
(including state law prohibitions on fee splitting).

3.

Servicer shall ensure that foreclosure and bankruptcy counsel and
foreclosure trnstees have an flppropriflte Servicer contact to assist
in legal proceedings and to facilitate loss mitigation questions on
behalf of the borrO\ver.

4.

Servicer shall adopt policies requiring Third-Party ProYiders to
maintain records that identify all notarizations of Servicer
documents executed by each notary employed by the Third-Party
Provider.

BANKRUPTCY.

A.

B.

Genernt.
1.

The provisions, conditions and obligations imposed herein are
intended to be interpreted in accordance with applicable federal,
state and local laws, rules and regulations. Nothing herein shall
reqmre a Servicer to do anything inconsistent with applicable state
or federal law, including the applicable bankrnptcy law or a court
order in a bankruptcy case.

2.

Servicer shall ensure that employees ,i,:!10 me regularly engaged in
servicing mortgage loans flS to which the borrower or mortgagor is
in bankruptcy receive training specifically addressing bankruptcy
issues.

Chapter 13 Cases.
I.

In any chapter 13 case, Servicer shall ensure that:
a.

So long as the debtor is in a chapter 13 case, within 180
clays after the date on which the fees, expenses, or charges
are incurred, file and serve on the debtor, debtor·s counsel,
and the trustee a notice in a form consistent with Official
Form BIO (Supplement 2) itemizing fees, expenses, or
charges (1) that were incurred in connection with the claim

A-14

Case 1:12-cv-00361-RMC Document 70 Filed 06/18/13 Page 78 of 138
Case 1:12-cv-00361-RMC Document 11 Filed 04/04/12 Page 109 of 317

after lhe bankrnptcy case was filed, (2) that the holder
asserts me recoverable against the debtor or against the
debtor·s principal residence, and (3) that the holder intends
to collect from the debtor.
b.

Servicer replies within time periods established under
bankruptcy law to any notice that the debtor has completed
all payments under the plan or otherwise paid in full the
amount required to cure any pre-petition default.

c.

If the Servicer fails Lo provide mformation as required by
paragraph III.B. l .a with respect to a fee, expense or charge
within 180 days of the incurrence of such foe, expense, or
charge, then,
1.

Except for independent charges {'"lndcpcndenl
charge"') paid by the Servicer that 1s either (A)
specifically authorized by the borrower or (B)
consists of amounts advanced by Servicer in respect
of taxes, homeowners association fees, liens or
insurance, such fee, expense or charge shall be
deemed waived and may not be collected from the
borrower.

11.

In the case or an Independent charge, the court may,
after notice and hearing, take either or both of the
following actions:
(a)

preclude the holder from presenting the
omitted information, in any form, as
evidence in any contested matler or
adversaJ)' proceeding in the case, unless the
court determines that the failure was
substanti::illy justified or is hsrmless; or

(b)

award other appropriate relief, including
reasmrnble expenses and attorney's fees
caused by the failure.

d.

If the Se1Ticer fails to provide infomrntion as required by
p::irngraphs III.B. l .a or llI.B.1.b and bankruptcy fow with
respect to ::i fee, expense or charge (other than an
Independent Charge) incurred more than 45 days before the
elate or the reply referred lo in paragraph IILB.1.b, then
such fee, expense or charge shall be deemed w::iived and
may not be collected from the borrmver.

c.

Servicer shall file and serve on the debtor, debtor's counsel,
and the trustee a notice in a form consistent with the current
draft of Official Forni BlO (Supplement 1) (effective
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December 2011) of any change in the payment amount,
including any change that results from an interest rate or
escrow account adjustment, no later than 21 days before a
payment in the new amount is due. Servicer shall waive
and not collect any late charge or other fees imposed solely
as a result of the failure of the bo1rnwer timely to nrnke a
payment altributable to the failure of Servicer to give such
notice timely.
IV.

Loss MITICA TIO:-,/.
These requirements are intended to apply to both government-sponsored and
proprietary loss mitigation programs and shall apply to subservicen; performing
loss mitigation services on Serviccr's behalf.
A.

Loss Mitigation Requirements.
1.

Servicer shall be required to notify potentially eligible borrowers
of c1mently available loss mitigation options prior to foreclosure
referral. Upon the timely receipt of a complete loan modification
application, Servicer shall evaluate borrowers for all available loan
modification options for which they are eligible prior to referring a
borrower to foreclosure and shall facilitate the submission and
review of loss mitigation applications. The foregoing
not\vithstanding, Servicer shall have no obligntion to solicit
borrowers who are in bankruptcy.

'

Servicer shall offer and facilitnte loan modifications for borrO\vers
rather than initiate foreclosure \Vhen such loan modifications for
\vhich they are eligible are net present value (NPV) positive and
meet other investor, guarantor, insurer and program requirements.

3.

Servicer shall allow borrowers enrolled in a trial period plan under
prior HAMP guidelines (where borrowers were not pre-qualified)
and who made all required trial period payments, but were later
denied a permanent modification, the opportunity to reapply for a
HAMP or proprietary loan modification using current financial
information.

4.

Servicer slrnll promptly send a final modification agreement to
borrowers who have enrolled in a trial period plan under current
HAMP guidelines (or fully underwritten proprietary modification
programs with a trial payment period) and who have made the
required number of timely trial period payments, where the
modification is underwritten prior to the trisl period and has
received any necessary investor, guarantor or insurer approvals.
The borrower shalt then be converted by Servicer to a pennanent
modification upon execution of the final modification documents,
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consistent with applicable program guidelines, absent evidence of
fraud.
B.

Dual Track Restricted.
1.

If a borrower has not already been referred to foreclosure, Servicer
shall not refer an eligible borrower·s account to foreclosure while
the borrower"s complete application for any loan modification
program is pending if Servicer received (a) a complete loan
modification application no later than day l20 of delinquency, or
(b) a substantially complete loan modification application (missing
only any required documentation of hardship) no later than day
120 of delinquency and Servicer receives any required hardship
documentation no later than day 130 of delinquency. Servicer
shall not make a referral to foreclosure of an eligible borrower who
so provided an application until:
a.

Servicer determines (after the automatic review in
paragraph IV.G.1) that the borrower is not eligible for a
loan modification, or

b.

If borrower does not accept an offered foreclosure
prevention alternative \Vi thin 14 days of the evaluation
notice, the earlier of (i) such 14 days, and (ii) borrower"s
decline of the foreclosure prevention offer.

2.

If borrower accepts the loan modification resulling from Servicer\;
evaluation of the complete loan modification application referred
to in paragraph IV.B.l (verbally, in writing (includmg e-mail
responses) or by submitting the first ttiril modification payment)
within 14 days of Scrvicer"s offer of a loan modification. then the
Servicer shall delay referral to foreclosure until (a) if the Servicer
fails timely to receive the first trial penod payment. the !ast day for
timely receiving the first trial period payment, and (b) ifthe
Servicer timely receives the first trial period payment, after the
boJTowcr breaches the trial plan.

3.

If the loan modification requested by a borrower as described in
paragraph IV.B. l is denied, except when otherwise required by
fedcrnl or state lmv or uwestor directives, if borrower is entitled to
an appeal under paragraph TV.G.3, Servicer \vill not proceed to a
foreclosure sale until the later of(ifapplicable):

a.

expiration of the 30-day appeal period; and

b.

if the borrower appeals the denial, until the later of (if
applicable) (i) if Servicer denies bo1Towcr's appeal, 15 days
after the letter denying the appeal, (ii) if the Servicer sends
borrower a letter granting his or her appeal and offering a
loan modification, 14 days after the date of such offer, (iii)
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if the borrower timely accepts the loan modification offer
(verbally, in writing (including e-mail responses), or by

making the first tlial period payment), after the Servicer
fails timely to receive the first trial period payment, and
(iv) if the Servicer timely receives the first trial period
payment, after the botTo\vcr breaches the trial plan.

4.

If, after an eligible borrower has been referred to foreclosure, the
Servicer receives a complete application from the boffower within
30 days after the Post Refemil to Foreclosure Solicitation Letter,
then while such loan modification application is pending, Servicer
shall not move for foreclosure judgment or order of sale (or, if a
motion has already been filed, shall take reasonable steps to avoid
a ruling on such motion), or seek a foreclosure sale. If Servicer
offers the borrower a loan modification, Servicer shall not move
for judgment or order of sale, (or, if a motion has already been
filed, shall take reasonable steps to avoid fl ruling on such motion),
or seek a foreclosure sale until the earlier of(a) 14 days after the
date of the related offer of a loan modification, and (b) the date the
borrower declines the loan modification ofter. If the bo1Tower
accepts the Imm modification offer (verbally, in writing (including
e-mail responses) or by submitting Lhe first trial modification
payrnenl) \Vi thin 14 days after the date of the related offer of loan
modification, Servicer shall continue this delay until the later of (if
applicable) (A) the failure by the Servicer timely to receive the
first trial period payment rmd (B) if the Servicer timely receives
the first trial period payment, after the borrower breaches the trial
plan.

5.

If the loan modification requested by a borrower described in
paragraph JV.BA is denied, then, except when otherwise required
by federal or state law or investor directives, 1fbotTower is entitled
to an oppeal under pan1groph IV.G.3, Servicer will not proceed to a
foreclosure sale until the later of {if applicable):

a.

expiration of the 30-day appeal period; and

b.

if the borrower appeals the denial, until the laler of(if
applicable) (i) if Servicer denies boffower\; appeal, 15 days
after the letter denying the appeal, (ii) if the Servicer sends
borrower a letter granting his or her appeal and offering a
loan modification, 14 days after the dote of such offer, (iii)
if the borrower timely accepts the loan modification offer
(verbally, in writing (including e-mail responses), or by
making the first tnal period payment), after the failure of
the Servicer timely to receive the first trial period payment,
one\ (iv) if the Servicer timely receives the first trial period
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payment, after the borrower breaches the trial plan.
6.

If, after an eligible borrower has been referred to foreclosure,
Servicer receives a complete loan modification application more
than 30 days after the Post Referrnl to Foreclosure Solicitation
Letter, but more than 37 days before a foreclosure sale is
scheduled, then while such loan modification application is
pending, Servicer shall not proceed with the foreclosure sale. If
Servicer offers a loan modification, then Servicer shall delay the
foreclosure sale until the earlier of (i) 14 days after the date of the
related offer of loan modification, and (ii) the date the boJTowcr
declines the loan modification offer. If the borrower accepts the
Jann modification offer (verbally, in writing (including e-mail
responses) or by submitting the first trial modification payment)
within 14 days, Servicer shall delay the foreclosure sale until the
later of (if applicable) (A) the failure by the Servicer timely to
receive the first trial period payment, and (B) if the Servicer timely
receives the first trial period payment, after the boffower breaches
the trial plan.

7.

If the loan modification requested by a borrower described in
paragraph IV.B.6 is denied and it is reasonable to believe that more
than 90 days remains until a scheduled foreclosure date or the first
date on which a sale could reasomibly be expected to be scheduled
and occur, then, except when otherwise required by federal or state
law or investor directives, ifborrO\ver is entitled to an appeal under
paragraph IV.G.3.a, Servicer will not proceed to a foreclosure sale
until the later of (if applicable):

8.

a.

expiration of the 30-day appeal peliod; and

b.

if the borrower appeals the denial, until the later of (if
applicable) (i) if Servicer denies borrower·s appeal, 15 days
arter the letter denying the appeal, (ii) if the Servicer sends
borrower a letter granting his or her appeal and offering a
loan modification, 14 days after the date of such offCr, (iii)
if the borrower timely accepts the loan modification offer
(verbaHy, in writing (including e-mail responses), or by
making the Grst trial period payment), after the Servicer
fails timely to receive the first trial period payment, and
(iv) if the Servicer timely receives the first trial period
payment, after the borrower breaches the trial plan.

If, after an eligible borro1-Yer has been referred to foreclosure,
Servicer receives a complete loan modification application more
than 30 days after the Post Referral to Foreclosure Solicitation
Letter, but within 37 to 15 days before a foreclosure sale is
scheduled, then Servicer shall conduct an expedited review of the
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borrower and, if the borrower is extended a Joan modification
offer, Servicer sha!l postpone any foreclosure sale until the earlier
of {a) 14 days after the date of the related evaluation notice, and (b)
the date the bonower declines the loan modification offer. If the
borrower timely accepts the loan modification offCr ( either in
writing or by submitting the firsl trial modification payment),
Servicer shall delay the foreclosure sale until the later of (if
applicable) {A) the failure by the Servicer timely to receive the
first trial period payment, and (B) if the Servicer Limely receives
the first trial period payment, after the bonvwer breaches the tna!
plan.
9.

If, after an eligible borrower has been referred to foreclosure, the
Servicer receives a complete loan modification application more
than 30 clays after the Post Refemil to Foreclosure Solicitation
Letter and less than 15 days before a scheduled foreclosure sale,
Servicer must notify the borrower before the foreclosure sale date
as Lo Servicer·s determination (if its review was completed) or
inability to complete its review of the loan modification
application. If Servicer makes a loan modification offer to the
borrower, Lhen Servicer s!rnll postpone any sale until the earlier of
(a) !4 days after the date of the related evaluation notice, and (b)
the elate the borrower declines the loan modification offer. If the
borrower timely accepts a loan modification offer (either in writmg
or by submitting the first trial modification payment), Servicer
shall delay the foreclosure sale until the later of (if applicable) (A)
the failure by the Servicer timely to receive the first trial penocl
payment, and (B) if the Servicer timely receives the first liial
period payment, afler the borrower breaches the trial plan.

IO.

For purposes of this section IV.B, Servicer shall not be responsible
for failing to obtain a delay in a rnling on a judgment or [1iling to
delay a foreclosure sale if Servicer made a request for such delay,
pursuant to any state or local law, court rule or customary practice,
and such request \Vas not approved.

11.

Servicer shall not move to judgment or order of sale or proceed
with a foreclosure sale under any of the fol]O\ving circumstances:
a.

The borrower is in compliance with the terms of a trial loan
modification, forbearnnce, or repayment plan; or

b.

A short sale or deed-in-lieu of foreclosure has been
approved by all parties (including, for example, first lien
i1westor, junior lien holder and mortgage insurer, as
applicable), and proof of funds or financing has been
provided to Servicer.
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C.

12.

If a foreclosure or trnstcc 's sale is continued (rnther than cancelled)
lo provide time to evaluate loss mitigation options, Servicer shall
promptly notify borrower in writing of the new date of sale
(without delaying any related foreclosure sale).

13.

As indicated in paragraph I.A. I 8, Servicer shall send a statement to
the borrower outlining loss mitigation efforts undertaken with
respect to the borrower prior to foreclosure referral. If no loss
mitigation efforts were offered or undertaken, Servicer shall state
whether it contacted or 8tlempted to contact the borrower and, if
applicable, \vhy the borrower was ineligible for a loan modificfltion
or other loss mitigation options.

14.

Servicer shall ensure timely and accurate communication of or
access to releYant loss mitigation status and changes in status to its
foreclosure attorneys, bankruptcy attorneys and foreclosure
trustees and, where applicable, to court-mandated mediators.

Single Point of Contact.
!.

Servicer shall establish an easily accessible and reliable single
point of contact ("'SPOC') for each potcntially-ehgible first lien
mortgage borrower so that the borrower has access to an employee
of Servicer to obtain information throughout the loss nutigation,
loan modification and foreclosure processes.

2.

SerYicer shall initially identify the SPOC to the borrower promptly
after a potentially-eligible borrower requests loss mitigation
assistance. Servicer shall provide one or more direct means of
communication with the SPOC' on loss mitigation-related
correspondence with the borrower. Servicer shall promptly
provide updated contact information to the borrower if the
designated SPOC is reassign~d, no longer employed by Servicer,
or otherwise not able to act as the primary point of contact.
a.

3.

Servicer shall ensure that debtors in brmkruptcy are
assigned to a SPOC specially tramed in bankruptcy issues.

The SPOC slrnll ha\·e primary responsibility for:
a.

Communicating the options aYailable Lo tbe bo1Tower, the
actions the borrower must take to be considered for these
options and the status of Serviccr·s evaluation of the
borrower for these options;

b.

Coordinating receipt of all documents associated with loan
modification or loss mitigation actiYitics;

c.

Being knowledgeable about the b01rnwer' s situation and
current status in the delinquency/imminent default
resolution process; and
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cl.

4.

Ensuring that a borrower who is not eligible for MI-IA
programs is considered for proprieta1y or other investor
loss mitigation options.

The SPOC shall, at a minimum, provide the following services to
borrowers:

a.

Contact borrower and introduce himselfi'herself as the
borrower·s SPOC;

5.

b.

Explain programs for which the borrower is eligible;

c.

Explain the requirements of the programs for \vhich Lhe
borrower is eligible;

cl.

Expl<1in program documentation requirements;

e.

Provide basic information about the status of borrower's
account, including pending loan modification applications,
other loss mitigation alternatives. and foreclosure activity;

[

Notify borrnwec of missing documents and pcovitle nn
address or electronic means for submission of documents
by borrower in order to complete the loan modification
application;

g.

Communicate Servicer·s decision regarding loan
modification applications and other loss mitigation
alternatives to borrower in writing;

h.

Assist the borrower in pursuing alternative non-foreclosure
options upon denial of a loan modification;

1.

If a loan modification is approved, call borrower to explain
the program;

J.

Provide infonnation regarding credit counseling where
necessary;

k.

Help to clear for borrower any internal processing
requirements; and

l.

Have access to inchviduals vvith the ability to stop
foreclosure proceedings when necessary to comply with the
MHA Program or this Agreement.

The SPOC shall remain assigned to borrower's account and
available to bonower until such time as Servicer determines in
good faith that all loss mitigation options have been exhausted,
borrower's account becomes current or, in the case of a borrower
in bankruptcy. the borrower has exhausted all loss mitigation
options for which the borrower 1s potentially eligible and has
applied.
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D.

6.

Servicer shall ensure that a SPOC can refer and transfer a borrower
to an appropriate supervisor upon request of the bo1Tower.

7.

Servicer shall ensure that relevant records relating to bo1Towcr"s
account are promptly available to the borrower· s SPOC, so that the
SPOC can timely, adequately and accurately inform the bo1Tower
of the current status of loss mitigation, loan modification, and
foreclosure activities.

8.

Servicer slrnl! designate one or more management level employees
to be the primary contact for the Attorneys General, state financial
regulators, the Executive Office of U.S. Trustee, each regional
office of the U.S. Trustee, and federal regulators for
communication regarding complainls and inquines from individual
boffowers who are in default and/or have applied for loan
modifications. Servicer shall provide a written acknowledgment to
all such inquiries within 10 business days. Servicer shall provide a
substantive written response to all such inquiries within 30 days.
Servicer shall provide relevant loan infonnation to borrower and to
Attorneys General, state financial regulators, federal regulators, the
Executive Office of the U.S. Trustee, and each U.S. Trustee upon
written request and if properly authorized. A written complaint
filed by a borrO\vcr and forwarded by a state attorney general or
financial regulntory agency to Servicer shall be deemed to have
proper authorization.

9.

Servicer shall establish and make available to Chapter 13 trustees a
toll-free number staffed by persons trained in bankruptcy to
respond to inquines from Chapter 13 trustees.

Loss Mitigation Communications with Bo1rnwers.
l.

Servicer shall commence outreach efforts to communicate loss
mitigation options for first lien mortgage loans to all potentially
eligible delinquent borrowers (other than those in bankruptcy)
beginning on timclines that are 111 accordance with HAMP
borrov,'cr solicitation guidelines set forth in the ivfHA Handbook
version 3.2, Chapter II, Section 2.2, regardless of whether the
borrower is eligible for a HAMP modification. Servicer shall
provide borrowers with notices that include contact information for
national or state foreclosure assistance hotlines and state housing
counseling resources, as appropriate. The use by Servicer of
nothing more than prerecorded automatic messages in loss
mitigation communications with borrowers shall not be sufficient
in Lhose instances in which it fails to result in contact bet\veen the
borrower and one of Scrvicer"s loss mitigation specialists.
Servicer shall conduct affirmative outreach efforts to infonn
delinquent second lien borrowers (other than those in bankruptcy)
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about the availability of payment reduction options. The foregoing
notwithstanding, Servicer shall have no obligation to solicit
borrowers who are in bankruptcy.
2.

Servicer shall disclose and provide accurate information to
borrowers relating to the qualification process and eligibility
factors for loss mitigation programs.

3.

Servicer shall communicate, at the written request of the borrower,
with the borrower's authorized representatives, including housing
counselors. Servicer shall communicate with representatives from
state attorneys gcnernl and financial regulatory agencies acting
upon a written complaint filed by the borrower and forwarded by
the state attorney general or financial regulatory agency to
Servicer. When responding to the borrower regarding such
complaint. Servicer slrnll include the applicable state attorney
general on all correspondence with the bo1To\ver regarding such
complaint.

4.

Servicer shall cease all collection efforts while the boITower (i) is
making timely payments under a trial loan modification or (ii) has
submitted a complete loan modification application, and a
modification decision is pending. Notwithstanding the above,
Servicer reserves the right to contact a bo1Tower to gather required
loss mitigation documentation or to assist a borrower with
perfonnance under a trial loan modification plan.

5.

Servicer shall consider partnering \Vith third pa11ies, including
national chain retailers, and shall consider the use of select bank
branches affiliated with Servicer, to set up programs to allow
borrowers to copy, fox, scan, transmit by overmght delivery, or
mail or email documents to Servicer free of charge.

6.

Within five business days after referral to foreclosure, the Servicer
(including any attorney (or trustee) conducting foreclosure
proceedings at the direction of the Servicer) shall send a written
communication ("'Post Referral to Foreclosure Solicitation Letter")
to the borrower that includes clear language that:
a.

The Servicer may have sent to the borrO\ver one or more
borro\ver solicitation communications;

b.

The borrower can still be evaluated for alternatives to
foreclosure even ifhc or she had previously shown no
interest;

c.

The borrower should contact the Servicer to obtain a loss
mitigation application package;

d.

The borrower must submit a loan modification application
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to the Servicer to request consideration for available
foreclosure prevention altcnmtives;

E.

F.

e.

Provides the Servicer's contact information for submitting
a complete loan modification application, including the
Servicer's toll-free number; and

f.

Unless the form of letter is otherwise specified by investor
directive or state law or the boITowcr is not eligible for an
appeal under paragraph IV.G.3.a, states that if the borrower
is contemplating or h8s pending an appeal of rm earlier
demal of a loan modification npplication. that he or she
may submit a loan modification application in lieu of his or
her appeal within 30 clays after the Post Referral to
Foreclosure Solicitation Letter.

Development of Loan Portals.
1.

Servicer shal! develop or contract with a third-party vendor to
develop an on!ine portal linked to Servicer's primary servicing
system where borrowers can check, at no cost, the status of thetr
first lien !oan modifications.

2.

Servicer shall design po1inls that nrny, nmong other things:
a.

Enable borrowers lo submit documents electronically;

b.

Provide an electronic receipt for any documents submitted;

c.

Provide infonnation nnd eligibility factors for proprietnry
loan modification and other loss mitigation programs; and

d.

Penn it Servicer to communicate with borrowers to satisfy
any written communications required to be provided by
Servicer, ifbomrn'ers submit documents electronically.

3.

Servicer shall participate in the development and imp!cmentation
ofa neutral, nationwide loan portal system linked to Servicer's
primary servicing system, such as Hope Lom1Port to enhance
communications with housing counselors, including using the
technology used for the B01To\ver Portal, and contnining similar
feahires to the Borrower Portnl.

4.

Servicer shall upclnte the status of each pending loan modification
on these portals at least every l O business days and ensure that
each portal is updated on such a schedule as to maintain
consistency.

Loan Modification Timclines.

I.

Servicer shall provide \Vrittcn ncknowledgement of the receipt or
documentation submitted by the borrower in connection with a
first lien loan modification application within 3 business days. In
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its initial acknowledgment, Servicer shall briefly describe the loan
modification process and identify deadlines and expiration dates
for submitted documents.

G.

2.

Servicer sha!l notify borrower of any !mown deficiency in
borrower's initial submission of information, no later than 5
business days after receipt, including any missing information or
documentation required for the loan modification to be considered
complete.

3.

Subject to section IV.B, Servicer shall afford borrower 30 days
from the date ofScrvicer's notification of any missing infomrntion
or documentation to supplement b01rnwcr·s submission of
information prior to making a determination on whether or not to
grant an initial loan modification.

4.

Servicer shall review the complete first lien loan modification
application submitted by borrower and shall detennine the
disposition ofborrO\vcr's trial or preliminary loan modification
request no later than 30 days after receipt of the complete loan
modification application, absent compelling circumstances beyond
Servicer·s control.

5.

Servicer shall implement processes to ensure that second lien loan
modification requests are evaluated on a timely basis. When a
borrower qualifies for a second hen loan modification after a first
lien loan modification in accordance with Section :2.c.i of the
General Framework for Consumer Relief Provisions, the Servicer
of the second lien loan shall (absent compelling circumstances
beyond Servicer's control) send loan modification documents to
borrower no later than 45 days after the Servicer receives official
notification of the successful completion of the related first lien
loan modification nnd the essential terms.

6.

For all proprietary first lien loan modification programs, Servicer
shall a!lov>' properly submitted borrower financials to be used for
90 days from the date the documents are received, unless Servicer
learns thal there has been f1 material change in circumstances or
unless 111vestor requirements mandate a shorter time frame.

7.

Servicer shall notify borrowers of the final denial of any first lien
loan modification request within 10 business days of the denial
decision. The notification shall be in the fonn of the non-approval
notice required in paragraph IV.G.l below.

Independent Evaluation of First Lien Loan Modification Denials.
1.

Except 1,,vhen evaluated as provided in paragraphs IV .B.8 or
lV.8.9, Servicer\; initial denial ofan eligible borrower's request
for first lien loan modification following the submission of a
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complete loan modification application shall be subject to an
independent evaluation. Such evaluation shall be performed by an
independent entity or a different employee who has not been
involved with the pai1icular loan modification.
2.

3.

Denial Notice.
a.

When a first lien loan modification is denied after
independent review, Servicer shall send a written nonapproval notice to the borrower identifying the reasons for
denial and the factual mfonnalion considered. The notice
shall inform the bo1rnwer that he or she has 30 days from
the date of the denial letter declination to provide evidence
that the eligibility dctcnnination was in error.

b.

If the first lien modification is denied because disallowed
by investor, Servicer shall disclose in the written nonapproval notice the name of the investor and summarize the
reasons for investor demaL

c.

For those cases where a first lien loan modification denial
is the result ofan NPV calculation, Servicer shall provide
in the written non-approval notice the monthly gross
mcome and property value used in the calculation.

Appeal Process.
a.

Aner the automatic review in paragraph IV.G.l has been
completed and Servicer has issued the written non-approval
notice, in the circumstances described m the first sentences
of paragraphs IV.B.3, IV.B.5 or IV.B.7,except when
otherwise required by federal or state law or investor
directives, borrowers shall have 30 days to request an
appeal and obtain an independent review of the first lien
loan modification denial in accordance with the terms of
this Agreement Servicer shall ensure that the borrower has
30 days from the date of the written non-approval notice to
provide infonm1tion as to why Servicer·s determination of
eligibility for a loan modification was in error, unless the
reason for non-approval is (1) ineligible mortgage, (2)
meligible property, (3) offer not accepted by borrower or
request withdrawn, or ( 4) the loan was previously modified.

b.

For Lhose cases in \.Vhich the first lien loan modification
denial is tbe result ofan NPV calculation, ifa borrower
disagrees with the properly value used by Servicer in the
NP\! test, the borrower can request that a full appraisal be
conducted of the property by an independent licensed
appraiser (at borrower expense) consistent with HAMP
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directive 10-15. Servicer shall comply with the process set
forth in HAMP directive l 0-15, mcluding using such value
in the NPV calculation.

H.

c.

Servicer shall review the information submitted by
borrnwer m1d use its best efforts to communicate the
disposition ofborrower·s appeal to bomHver no later than
30 days after receipt of the information.

d.

lf Servicer denies borrower's appeal, Ser\'icer·s appeal
denial letter shall include a description or other available
loss mitigation, including sh01t sales and deeds in lieu of
foreclosure.

Gcncrnl Loss Mitigation Requirements.
1.

Ser\'iccr shall maintain acleqm1te stafling and systems for tracking
borrower documents and infonm1tion that are relevant to
foreclosure, loss mitigation, and other Servicer operations.
Servicer shall make periodic assessments to ensure that its staffing
and systems are adequate.

2.

Servicer shall maintain adequate staffing and caseload limits for
SPOCs and employees responsible for handling foreclosure, loss
mitigation and related communications with borrowers and
housing counselors. Servicer shall make periodic assessments to
ensure that its stafling and systems are adequate.

3.

Servicer shall establish reasonable minimum experience,
educational and trninmg requirements for loss mitigation staff.

4.

Servicer shall document electronically key actions taken on a
foreclosure, loan modification, bankruptcy, or other servicing file,
including communications with the borrower.

5.

Servicer shall not adopt compensation arrangements for its
employees that cncourngc foreclosure over loss mitigation
alternatives.

6.

Servicer shall not make inaccurate payment delinquency reports to
credit reporting agencies when the borrower is making timely
reduced payments pursuant to a trial or other loan modification
agreement. Servicer shall provide the botTo\vcr, prior to entering
into a tnal loan modification, with clear and conspicuous written
information that adverse credit reporting consequences may result
from the borrower making reduced payments during the trial
period.

7.

Where Servicer grants a loan modification, Servicer shall provide
borrO\ver with a copy of the fully executed loan modification
agreement within 45 days of receipt of the executed copy from the
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borrower. If the modification is not in writing, Servicer shall
provide the borrower with a written summary of its terms, as
promptly as possible, within 45 days of the approval of the
modification.

I.

8.

Servicer shall not instmct, advise or recommend that borrow·ers go
into default in order to qualify for loss mitigation relief.

9.

Servicer shall not discourage borrowers from working or
communicating with legitimate non-profit housing counseling
services.

10.

Servicer shall not, in the ordinary course, require a borrower to
waive or release claims and defenses as a condition of approval for
a loan mochfication program or other loss mitigation relief.
However, nothing herein shall preclude Servicer from requiring a
waiver or release of claims and defenses with respect to a loan
modification oITered in connection with the resolution of a
contested claim, when the borrower would not otherwise be
qualified for the loan modification under existing Servicer
programs.

11.

Servicer shall not charge borrower an application fee in connection
with a request for a loan modification. Servicer shall provide
borrower with a pre-paid overnight envelope or pre-paid address
label for return ofa loan modification application.

12.

Not\vithstanding any other provision of this Agreement, and to
minimi7,e the risk of borrowers submitting multiple loss mitigation
requests for the purpose of delay, Servicer shall not be obligated to
evaluate requests for loss mitigation options from (a) borrowers
who have already been evalmitcd or ilffordcd 8 fair opportunity to
be evaluated consistent with the requirements of HAMP or
proprietary modification progrnms, or (b) borrowers who were
evaluated afler the date of implementntion of this Agreement,
consistent with this Agreement, unless there has been a material
change in the borrower's financial circumstances that is
documented by borrower and submitted to Se1Ticer.

Proprietary First Lien Lmm Modifications.
1.

Servicer shall make publicly a\·ailable infonnation on its
qualification processes, all required documentation m1d
information necessary for a complete first lien loan modification
application, and key eligibility factors for all proprietary loan
modifications.

2.

Servicer shall design proprietary first lien loan modification
programs that are intended to produce sustainable modifications
according to investor guidelines and previous results. Servicer
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shall design these programs with the intent of providing affordable
payments for borrowers needing tonger term or permanent
assistance.

.J.

K.

3.

Servicer shall track outcomes and maintain records regarding
characteristics and performance of proprietary first lien loan
modifications. Servicer shall provide a description of modification
waterfalls, eligibility criteria, and modification tenns, on a
publicly-available website.

4.

Servicer shall not charge any application or processing fees for
proprietary first lien Imm modifications .

Prop1ietary Second Lien Loan Modifications.

l.

Servicer shall make publicly available information on its
qualification processes, all required documentation and
information necessary for a complete second lien modification
application.

2.

Servicer shall design second lien modification programs with the
intent of providing affordable pnyments for borrowers needing
longer term or permanent nssistance.

3.

Servicer shall not chmge nny application or processing fees for
second lien modificntions.

4.

When an eligible borro\ver with a second lien submits all required
information for n second lien loan modification and the
modification request is demed, Servicer shall promptly send a
written non-approval notice to the borrower.

Short Sales.

J.

Servicer shall mnke publicly available information on general
requirements for the short sale process.

2.

Servicer shnll consider appropriate monetary incentives to
undcrwnter borrov,,:ers to fac1litnte sho1i sale options.

3.

Servicer shall develop a cooperative short sale process which
allows the borrower the oppornmity to engage with Servicer to
pursue a short sale evaluation prior to putting home on the market.

4.

Servicer shnlt send written confirmation of the borrower· s first
request for a short sale to the borrower or his or her agent withm
10 business days of receipt of the request nnd proper written
authorization from the borro\\'er allowing Servicer to communicntc
with the bo1Tower·s agent. The confirmation shall include basic
information about the short sale process and Servicer·s
requirements, and will state clearly and conspicuously that the
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Servicer may demand a deficiency payment if such defic1ency
claim is permitted by applicable [aw.

L

M.

5.

Servicer shall send borrower at borrower's address of record or to
boffo\ver·s agent timely written notice of any missing required
documents for consideration of short sale within 30 clays of
receiving borrower·s request for a short sale.

6.

Servicer shall review the short sale request submitted by boffower
and communicate the disposition ofboffower's request no later
than 30 days after receipt of all required information and thirdparty consents.

7.

If the short sale request is accepted. Servicer shall
contemporaneously notify the borrower whether Servicer or
investor will demand a deficiency payment or related cash
contribution and the approximate mnount of that deficiency, if such
deficiency obligation is permitted by applicable law. If the short
sale request is denied, Servicer shall provide reasons for the denial
in the written notice. If Servicer waives a deficiency claim, it shall
not sell or transfer such claim to a third-party debt collector or debt
buyer for collection.

Loss tvlitigation Du1ing Bankruptcy.
l.

Servicer may not deny any loss mitigation option to eligible
borrowers on the basis that the borrower is a debtor in bankruptcy
so long as borrower and any trnstee cooperates in obtaining any
appropriate approvals or consents.

2.

Servicer shall, to the extent reasonable, extend lrial period loan
modification plans as necessary to accommodate delays in
obtaining bankruptcy court approvals or receiving full remittance
of debtor's trial period payments that have been made to a chapter
13 trustee. In the event of a trial period extension, the debtor must
mElkc a trial period payment for each month of the trial period,
including any extension month.

3.

When the debtor is in compliance with a tna] period or permanent
loan modification plan. Servicer wilt not object to confirmation of
the debtor's chapter 13 plm1, move to dismiss the pending
bankruptcy case, or file a MRS solely on the basis that the debtor
paid only the amounts due under the trial penod or permanent loan
modification pl8n, as opposed to the non-mod1fied mortgage
payments.

Transfer of Servicmg of Loans Pending for Pem1anent Loan Modification.

1.

Ordinary Transfer of Servicing from Servicer to Successor
Servicer or Subserviccr.
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2.

V.

a.

At time of transfer or sc1le, Servicer shall infonn successor
servicer (including a subservicer) whether a loan
modification is pending.

b.

Any contract for the trnnsfcr or sale of servicing lights shall
obligate the successor servicer to accept and continue
processing pending loan modification requests.

c.

Any contrnct for the transfer or sale of servicing rights shall
obligate the successor servicer to honor trial and permanent
loan modification agreements entered into by prior servicer.

ct.

Any contract for transfer or sale of servicing rights shall
designate that borrowers me third party beneficiaries under
parngrnphs !V.M.l .band IV.M.l.c, above.

Transfer of Servicing to Servicer. When Servicer acquires
servicing 1ights from another servicer, Servicer shall ensure that it
will accept and continue to process pending loan modification
requests from the prior servicer, und that it will honor trial and
penmmcnt loan modification agreements entered into by the prior
servicer.

PROTECTIONS FOR l\11LITARY PERSON:'\'EL.

A.

Servicer shall comply with all applicable provisions of the
Servicemembers Civil Relief Act (SCRA), 50 U.S.C. Appx. § 501 et seq.,
and any applicable state law offering protections to servicemembers, and
shall engage an independent consultant whose duties shall include a
review of {a) all foreclosures in which an SCRA-eligible scrvicemember is
!mown to have been an obligor or mortgagor, and (b) a sample of
foreclosure actions (which sample will be appropriately enlarged to the
extent Servicer identifies material exceptions), from January ! , 2009 to
December 31, 20 IO to deternune whether the foreclosures were in
compliance with the SCRA. Servicer shall remediate all monetary
damages in compliance with the banking regulator Consent Orders.

B.

When a borrower states that he or she is or was within the preceding 9
months (or the then applicable statutory period under the SCRA) in active
military service or has received and is subject to military orders requiring
him or her to commence 8Ctivc military service, Lender slmll determine
whether the borro\\'er may be eligible for the protections of the SCRA or
for the protections of the provisions of paragraph V .F. If Servicer
detennines the borrower is so eligible, Servicer shall, until Servicer
detennines that such customer is no longer protected by the SCRA,

l.

if such borrower is not entitled to a SPOC, route such customers to
employees who have been specially trained about the protections
of the SCR.A to respond to such bmTower·s questions, or
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2.

if such borrower 1s entitled to a SPOC, designate as a SPOC for
such borrower a person who has been specially trained about the
protections of the SCRA (Serviccmcmber SPOC).

C.

Servicer shall, in addition to any other reviews it may pcrfonn to assess
eligibility under the SCRA, (i) before rcfcffing a loan for foreclosure, (ii)
within seven days before a foreclosure sale, and (iii) the later or (A)
promptly after a foreclosure sale and (B) within three days before the
regularly scheduled encl of any redemption period, determine whether the
secured property is owned by a scrviccmember covered under SCRA by
searching the Defense Manpower Data Center (DMDC) for evidence of
SCRA eligibility by either (a) last name and social security number, or (b)
last name and date of birth.

D.

When a serviccmcmbcr provides written notice requesting protection
under the SCRA relating to interest rate relief, but does not provide the
documentation required by Section 207(b)(l) of the SCRA (50 USC
Appx. q 527(b)(l)), Servicer shall flccept, in lieu of the documentfltion
required by Section 207(b)(l) of the SCRA, a letter on officifll letterhefld
from the serviccmember" s commanding officer including a contact
telephone number for confirmation:

E.

1.

Addressed in such a way as to signify that the commanding officer
recognizes that the letter will be relied on by creditors of the
scrvicemember (a statement that the letter is intended to be relied
upon by the Servicemember's creditors would satisfy this
requirement);

2.

Selling forth the full name (including middle initial. if any), Social
Security number and date of birth of the scrviccmcmber;

3.

Setting forth the home address of the servicemember; ::md

4.

Setting forth the date of the military orders marking the beginning
of the period of military service of the servicemember and, as may
be applicahle, that the military service of the scrvicemcmbcr is
continuing or the date on which the military service or the
ser\'1ce111ember ended.

Servicer shall notify customers who are 45 days delinquent that, 1f they are
a serv1ce111ember, (a) they rnay be entitled to certain protections under the
SC'RJ\ regarding the serviccmcmbcr"s interest rnte and the risk of
foreclosure, and (b) counseling for covered servicemembers is available at
agencies such as Military OneSource, Anned Forces Legal Assistance,
and a HUD-certified housing counselor. Such notice shall include a tollfree number that servicemembers may call to be connected to a person
who has been specia!ly trained about the protections of the SCRA to
respond to such borrower's questions. Such telephone number shall either
connect directly to such a person or afford a caller the ability to identify
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him- or herself as an eligible servicemember and be routed to such
persons. Servicers hereby confinn thal they intend to take reasonable
steps Lo ensure the dissemination of such toll-free number to customers
who may be eligible scrvicemembers.

F.

Irrespective of whether a mortgage obligation was originated before or
during the pe1iod of a servicemember"s military service, if, based on the
determination described in the last sentence and subject to Applicable
Requirements, a scrvicemember· s military orders (or any letter complying
with paragraph V.D), together with any other documentation satisfactory
to the Servicer, reflects that the servicemembcr is (a) eligible for Hostile
Fire/Imminent Danger Pay and (b) serving at a location (i) more than 750
miles from the location of the secured property or (ii) outside of the
United States, then to the extent consistent with Applicable Requirements,
the Servicer shall not sell, foreclose, or seize a property for a breach of an
obligation on real properly owned by a serviccmember that is secured by
moiigage, deed of trust, or other security in the nature of a mortgage,
d11ring, or within 9 months after, the period in which the servicemember is
eligible for Hostile Fire/Imminent Danger Pay, unless either (i) Servicer
has obtained a courl order granted before such sale, foreclosure, or seizure
\Vith a return made and approved by the court, or (ii) if made pursuant to
an agreement as provided in section 107 of the SCRA (50 U.S.C. Appx. ~
517). Unless a servicemember's eligibility for the protection under this
paragraph can be fully detem1ined by a proper search of the DMDC
website, Servicer shall only be obligated under this provision ifit is able to
determine, based on a scrvicemember's rnilitaiy orders (or any letter
complyrng v..-ith paragraph V.D), together with any olher documentation
provided by or on behalf of the scrvicemember that is satisfacto1y to the
Servicer, that the servicemembcr is (c1) eligible for Hostile Fire/Imminent
Danger Pay c1nd (b) serving at c1 location (i) more than 750 miles from the
location of the secured prope11y or (ii) outside of the United Stales.

G.

Servicer shall not require a servicemcmbcr to be delinquent lo qualify for
a short sale, loan modification, or other loss mitigation relief if the
servicemernher is suffering financial hardship c1nd is otherwise eligible for
such loss mitigation. Subject to Applicable Requirements, for purposes of
assessmg financizil hardship in relation to (i) a short sale or deed in lieu
transaction, Servicer will tc1ke into account whether the servicemember is,
zis 8 result of a permanent change of stc1tion order, required to relocate
even if such servicemember's income has not been decreased, so long as
the servicemember does not have sufficient liquid assets to mc1ke his or her
monthly mortgage payments, or (ti) 8 loan modificc1tion, Servicer will take
into account whether the serviccmcmber is, as 8 result of his or her under
military orders required to relocate to a new duty station at least seventy
five mile from his or her residence/secured property or to reside at a
location other than the residence/secured property, and accordingly is
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unable personally to occupy the residence and (a) the residence will
continue to be occupied by his or her dependents, or (b) the residence is
the only residential property owned by the servicemember.

H.

VI.

Servicer shall not make inaccurate reports to credit reporting agencies
when a servicemember, who has not defaulted before relocating under
military orders to a new duty station, obtains a short sale, loan
modification, or other loss mitigation relief.

RESTRICTIONS ON SERVICING FEES.

A.

General Requirements.
L

B.

All default, foreclosure and bankruptcy-related service fees,
including third-party fees, collected from the borrower by Servicer
shall be bona fide, reasonable in amount, and disclosed in detail to
the borrO\ver as proYided 111 parngraphs I.B. l O and VI.B. l.

Specific Fee Provisions.
1.

Schedule of Fees. Servicer shall maintain and keep current a
schedule of common non-state specific fees or rnnges of fees that
may be charged to borrov.-ers by or on behalf of Servicer. Servicer
shall make this schedule nvailable on its \Vebsitc and to the
bmTower or borrO\vcr's authorized representative upon request.
The schedule shall identify each fee, provide a plain language
explanation of the fee, nnd state the maximum amount of the fee or
how the fee is calculated or determined.

2.

Servicer may collect a default-related fee only 1fthe fee is for
rensonable and appropriate services actually rendered and one of
the following conditions is 111et:

3.

a.

the fee is expressly or generally authorized by the loan
instruments and not prohibited by law or this Agreement;

b.

the fee is permitted by bw and not prohibited by the loan
instruments or this Agreement; or

c.

the fee is not prohibited by law, this Agreement or the loan
instruments and is a reasonnble fee for a specific service
requested by the borrower that is collected only after clear
and conspicuous disclosure of the fee is made availnble to
the borrower.

Attorneys· Fees. In addition lo the limitations in pmagraph VI.B.2
above, attorneys' fees charged in connection with a foreclosure
action or bankruptcy proceeding shall only be for work actually
performed and shall not exceed rensonable and customary fees for
such \Vork. In the event a foreclosure action is terminated prior to
the fins! judgment and/or sale for a loss mitigation option, a
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reinstatement, or payment in full, the borrower shall be liable only
for reasonable and customary fees for work actually performed.

4.

C.

Late Fees.

a.

Servicer shall not collect any late fee or delinquency charge
when the only delinquency is attributable to late fees or
delinquency charges assessed on an earlier payment, and
the payment is otherwise a full payment for the applicable
period and is paid on or before its due date or within any
applicable grace period.

b.

Servicer shall not collect lc1te fees (i) based on an amount
greater than the past due amount; (ii) collected from the
escrow account or from escrow surplus without the
approval of the boffowcr; or (iii) deducted from any regular
payment.

c.

Servicer shall not collect any late fees for periods during
which (i) a complete loan modification application is under
consideration; (ii) the borrower is ,miking timely trial
modification payments; or (iii) a short sale ofiCr is being
evaluated by Servicer.

Third-Party Fees.
1.

Servicer shall not impose unnecessary or duplicative property
inspection, property preservation or valm1tion fees on the borrower,
including, but not limited to, the following:
a.

No property preservation fees shall be imposed on eligible
borrowers who have a pending application with Servicer
for loss mitigation relief or are performing under a loss
mitigation program, unless Servicer has a reasonable basis
to believe that property preservation 1s necessary for the
maintenance of the property, such as when the property is
vacant or listed on a violation notice from a local
jurisdiction;

b.

No property inspection fee shall be imposed on a borrower
any more frequently than the timefrnmes a!lowed under
GSE or HUD guidelines unless Servicer has identified
specific circumstances supporting the need for further
property inspections; and

c.

Servicer shall be limited to imposing property valuation
fees (e.g., BPO) to once e\'ery 12 months, unless other
valuations are requested by the borrower to facilitate a
short sale or to support a loan modification as outlined in
paragraph lV.G.3.a, or required as parl of the default or
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foreclosure valuation process.

D.

Vil.

2.

Default, foreclosure and bankruptcy-related services performed by
third parties shall be al reasonable market value.

3.

Servicer shall not collect any fee for default, foreclosure or
banhuptcy-related services by an affiliate unless the amount of the
fee does not exceed the lesser of (a) any fee limitation or allowable
amount for the service under applicable state law, and (b) the
market rate for Lhe service. To determine the market rate, Servicer
shall obtain annual market reviews of its atliliatcs' pricing for such
default and foreclosure-related services; such market reviews shall
be performed by a qualified, objective, independent third-party
professional using procedures and standards generally accepted. in
the induslry to yield accurate and reliable results. The independent
third-party professiomil shsll determine in its market survey the
price actually charged by third-psrty affiliates and by independent
third party vendors.

4.

Servicer shall be prohibited from collecting any unearned fee, or
giving or accepting referral fees in relation to third-party de['ault or
foreclosure-related services.

5.

Servicer shall not impose its own mark-ups on Servicer initiated
third-party default or foreclosure-related services.

Certain Bankruptcy Related Fees.
1.

Servicer must not collect any attorney's fees or other charges with
respect to the preparation or submission ofu POC or MRS
document that is withdrawn or denied, or any amendment thereto
that is required., as a result ofa substantial misstatement by
Servicer or the amount due.

2.

Servicer shall not col1ect late fees due to delays ll1 receiving full
remittrmcc of debtor"s payments, including trial period or
pennancnt modification payments as well as post-petition conduit
payments in accordance w·ith l l U.S.C. § 1322(b)(5), that debtor
has timely (as defined by the underlying Chapter 13 plan) made to
a chapter 13 trustee.

FORCE-PLACED INSURANCE.

A.

Genera! Requirements for Force-Placed Insurance.
I.

Servicer shall not obtain force-placed insurance unless there is a
reasonable basis to believe the borrower has failed to comply with
the loan contract's requirements to maintam property insurance.
For escrowed accounts, Servicer shall continue to advance
payments for the homeowner· s existing policy, unless the borrower
or insurance company cancels the existing policy.
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For purposes of this section VII, the term .. force-placed insurance"'
means hazard insurance coverage obtained by Servicer when the
borrower has failed to maintain or renew hazard or wind insurance
on such property ns required of the borrower under the tenns of the
mortgage.

2.

Servicer shall not be construed as having a reasonable basis for
obtaining force-placed insurance unless the requirements of this
section VII have been met.

3.

Servicer shall not impose any charge on any boITower for forceplaced insurance with respect to any property securing a federally
related mortgngc unless:
a.

Servicer has sent, by first-class mail, a \Vrittcn notice to the
boITo\ver containing:
1.

A reminder of the b01rnwer·s obligation to maintain
hazard insurance on the property securing the
federally related mortgage;

11.

A statement that Servicer does not have evidence of
insurance coverage of such property;

ni.

A clear and conspicuous statement of the
procedures by v,'hich the borrower may demonstrate
that the borrO\vcr already has insurance coverage;

iv.

A statement that Servicer may obtain such coverage
at the borrower's expense if the borrower does not
provide such demonstration of the boJTower's
existing coverage in a timely manner;

v.

A statement that the cost of such coverage may be
significantly higher than the cost of the
homeowncr·s current coverage;

v1.

For first lien loans on Serviccr"s primary servicing
system, a statement that, if the borrower desires to
maintain his or her voluntary policy, Servicer \Vill
offer an escrow account and advance the premium
due on the voluntary policy if the borrower: (a)
accepts the oner of the escrow account; (b) provides
a copy of the invoice from the voluntary carrier; (c)
agrees in writing to reimburse the escrow advances
through regular escrow payments; (d) agrees to
escrow to both repay the advanced premium and to
pay for the future premiums necessary to maintain
any required insurance policy; and (e) agrees
Servicer shall manage the escrow account in
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accordance with the loan documents and with state
and federal law; and
vu.

A statement, in the case of single interest coverage,
that the coverage may only protect the mortgage
holder's interest and not the homeowner·s interest.

b.

Servicer lrns sent, by first-class mail, a second written
notice, nl least 30 days after the mailing of the notice under
paragraph VILA.3.a that contains all the infonnation
described in each clause of such paragraph.

c.

Servicer hns not rccei\'ed from the boffower written
confirmation of hazard insurance coverage for the property
securing the mortgage by the end of the 15-day period
beginning on the date the notice under paragraph VII.A.3.b
was sent by Servicer.

4.

Servicer shall accept any reasonable form of\vrittcn confirmation
from a borrower or the borrower's insurance agent of existing
insurance coverage, which shall include the existing insurance
policy number along with the identity o( and contact infonnation
for, the insurance company or agent.

5.

Servicer shall not place hazard or wind insurance on a mortgaged
property, or require n borrower to obtain or maintain such
insurance, in excess of the greater of replacement value, lastknown amount or coverage or the outstanding lorm balance, unless
required by Applicable Requirements, or requested by borrower in
writing.

6.

Within 15 days of the receipt by Servicer or evidence or a
boffower\; existing insurance coverage, Servicer shnll:
n.

Terminate the force-placed insurance: and

b.

Refund lo the consumer all force-placed insurance
premiums paid by the borrower during any period during
which the borrower·s insurance coverage and the force
placed rnsurance coverage were each in effect, and any
related fees charged to the consumer's account with respect
to the force-placed insurance during such period.

7.

Servicer shall make reasonable efforts Lo work with the borrower
to continue or reestablish the existing homeowner"s policy if there
is a lapse in payment and the borrower·s payments are escrowed.

8.

Any force-placed insurance policy must be purchased for a
commercially reasonable price.
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9.

VIII.

No provision of this section VII shall be construed as prohibiting
Servicer from providing simultaneous or concurrent notice of a
lack of flood insurance pursuant to section 102( e) of the Flood
Disaster Protection Act of 1973.

GENERAL SERVICER DUTIES AND PROHIBITIO~S.

A.

B.

Measures to Deter Community Blight.
1.

Servicer shall develop and implement policies and procedures to
ensure that REO properties do not become blighted.

2.

Servicer shall develop and implement policies and procedures to
enhcmcc participation and coordination with state and local !and
bank progrmns, neighborhood stabilization programs, nonprofit
redevelopment programs, and other anti-blight programs, including
those that facilitate discount sale or donation of low-value REO
properties so that they can be demolished or salvaged for
productive use.

3.

As indicated in I.A. 18, Servicer shall (a) inform bo1Tower that if
the borrower continues to occupy the property, he or she has
responsibility to maintain the property, and an obligation to
continue to pay taxes owed, until a sale or other title transfer action
occurs; and (b) request that if the borrower wishes to abandon the
property, he or she contact Servicer lo discuss alternatives to
foreclosure under which boJTower can surrender the property to
Servicer in exchange for compensation.

4.

When the Servicer makes a determination not to pursue foreclosure
action on a properly with respect to a first lien mortgage loan,
Servicer shall:
a.

Notify the borrower of Servicer·s decision to release the
lien and not pursue foreclosure, and inform borrower about
his or her right to occupy the property until a sale or other
title transfer action occurs; and

b.

Notify local authorities, such as tax authorities. courts. or
code enforcement departments, when Servicer decides to
release the lien and not pursue foreclosure.

Tenants· Rights.
I.

Servicer shall comply with al! applicable state and federal laws
governing the rights of ternmts living in foreclosed residential
properties.

2.

Servicer shall develop and implement written policies and
procedures to ensure compliance with such laws.
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IX.

GENERAL PROVISIONS, DEFINITIONS, AJ\D ll\lPLEi\lENTATION.

A.

B.

Applicable Requirements.

l.

The servicing standards and any modifications or other actions
Laken in accordance with the servicing standards are expressly
subject to, and shall be interpreted in accordance with, (a)
applicable federal, state and local laws, rules and regulations,
including, but not limited to, any requirements of the federal
banking regulators, (b) the terms of the applicable mortgage loan
documents, (c) Section 201 of the Helping Families Save Their
Homes Act of 2009, and (cl) the terms and provisions of the
Servicer Participation Agreement with the Department of Treasury,
any servicing agreement, subservicing agreement under which
Ser\'icer services for others, special servicing agreement, mortgage
or bond insurance policy or reloted agreement or requirements to
which Servicer is a party and by which it or its servicing is bound
petiaining to the servicing or ownership of the mortgage loans,
including without limitation the requirements, binding directions,
or investor guidelines of the applicable investor (such as Fannie
Mae or Freddie Mac), mortgage or bond insurer, or credit enhancer
(collectively, the '"Applicable Requirements").

2.

In the event of o conflict between the requirements of the
Agreement and the Applicable Requirements with respect to any
provision of this Agreement such that the Servicer cannot comply
without violating Applicable Requirements or being subject to
adverse action, including fines and penalties, Servicer shall
document such conflicts and notii)' the l'vlonitor and the
Monitoring Committee that it intends to comply with the
Applicable Requirements to the extent necessary to eliminate the
conflict. Any associated Metric provided for 111 the Enforcement
Terms will be adjusted accordingly.

Definitions.
1.

In each instance in this Agreement in which Servicer is required to
ensure adherence lo, or undc1iakc to perform certain obligations, it
1s intended to mean that Servicer shall: (a) authorize and adopt
such actions on behalf of Servicer as may be necessary for Servicer
to perform such obligations and w1c\e1iakings; (b) fi.11low up on any
material non-compliance with such actions m a timely and
appropriate manner; and (c) require corrective action be taken in a
timely manner of any material non-compliance with such
obligations.

2.

References to Servicer shall mean Bank of America, N.A. and
shall include Servicer's successors and assignees in the event ofa
sale or all or substantially all of the assets or Servicer or of
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Servicer's division(s) or major business unit(s) that are engaged as
a primary business in customer-facing servicing of residential
mortgages on owner-occupied properties. The provisions of this
Agreement shall not apply to those divisions or major business
units of Servicer that are not engaged as a primary business in
customer-facing servicing of residential mortgages on owneroccupied one-to-four family properties on its own behalf or on
behnlf of investors.
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Enforcement Terms
A.

Implementation Timeline. Servicer anticipates that it will phase in the
implementation of the Servicing Standards and Mandatory Relief Requirements
(i) through (iv), as described in Section C.11, using a grid approach that
plioritizes implementation based upon: (i) the importance of the Servicing
Standard to the borrower; and (ii) the difficulty of implementing the Servicing
Standard. In addition to the Servicing Standards and any Mandatory Relief
Requirements that have been implemented upon entry of this Consent Judgment,
the periods for implementation \Vill be: (a) within 60 days of entry of Lhis
Consent Judgment; (b) within 90 days of entry of this Consent Judgment; and (c)
within 180 clays of entry of this Consent .Judgment. Scr\'icer wil! agree with the
Monitor chosen pursuant to Section C, below, on the timetable in which the
Servicing Standards and Mandatory Relief Requirements (i) tlu·ough (iv) will be
implemented. In the event that Servicer, using reasonable efforts, is unable to
implement ce11ain of the standards on the specified timetable, Servicer may apply
to the Monitor for a rensonablc extension of time to implement those standards or
requirements.

B.

Monitoring Committee. A committee comprismg representatives of the state
Attorneys General, State Financial Regulators, the U.S. Department of.Tustiee,
and the U.S. Department of Housing and Urban Development shall monitor
Servicer's compliance with this Consent Judgment (the "Monitoring Committee"').
The Monitoring Committee may substitute representation, as necessary. Subject
to Section F, the Monitoring Committee may share all Monitor Reports, as that
term is defined in Section D.2 below, with any releasing party.

C.

Monitor
Retention and 011ulificatio11s and Standard of Co/1(/uct

l.

Pursuant lo an agreement of the parties, Joseph A. Smith Jr. is appointed
to the position of Monitor under this Consent Judgment. If the Monitor is
al any time unable to complete bis or her duties under this Consent
.Judgment, Servicer and lhe Monitoring Committee shall mutually agree
upon a replacement in accordance with the process and standards set fm1h
in Section C of this Consent Judgment.

2.

Such Monitor shall be highly competent and highly respected, with a
reputation that wil! gamer public confidence 111 his or her ability to
perfo1111 the tasks required under this Consent Judgment. The Monitor
shall have the right lo employ an accounting finn or firms or other firm(s)
with similar capabilities to support the Monitor in carrying out his or her
duties under this Consent .Judgment. Monitor nnd Servicer shall agree on
the sck:ction of a .. Primary Professional Firm," which must have adequate
capacity and resources to perfonn the work required under lhis agreement.
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The Monitor shall also have the right to engage one or more attorneys or
other professional persons to represent or assist the Monitor in carrymg
out the Monitor's duties under tl11s Consent Judgment (each such
individual, along with each individual deployed to the engagement by the
Primary Professional Firm, shall be defined as a "Professional"). The
Monitor and Professionals will collectively possess expertise in the areas
of mortgage servicing, loss mitigation, business operations, compfomce,
internal controls, accounting, and foreclosure and bankruptcy law and
practice. The Monitor and Professionals shall at all times act in good faith
and \Vith integrity and fairness towards all the Parties.
3.

The Monitor and Professionals shall not have any prior relationships with
the Parties that would undermine public confidence in the objectivity of
their work and, subject to Section C.3(e), below, shall not have any
conflicts of interest with any Party.
(a)

The Monitor and Professionals \Vlil disclose, and will make a
reasonable inquiry to discover, any known current or prior
relationships to, or conflicts with, any Party. any Party's holding
company, any subsidiaries of the Party or its holding company,
directors, officers, and law finns.

{b)

The Monitor and Professionals shall make a reasonable inquiry to
dctcm1ine whether there are any facts that a reasonable individual
would consider likely to create a conflict of interest for the
Monitor or Professionals. The Monitor and Professionals shall
disclose any conflict of interest with respect to any Party.

(c)

The duty to disclose a conflict of interest or relationship pursuant
to this Section C.3 shall remain ongoing throughout the course of
the Monitor's and Professionals· work in conneCtion with this
Consent .Judgment.

(d)

All Professio1rnls shall comply with a!! applicable standards of
professional conduct includmg ethics rules and rules pertaining to
conflicts of interest.

( e)

To the extent pcnnitted under prevailing professional standards, a
Professional· s conflict of interest may be \vaived by written
agreement oflhc Monitor and Servicer.

(()

Servicer or the Monitoring Committee may move the Court for an
order disqualifying any Professionals on the grounds that such
Professional has a conflict of interest that has inhibited or could
inhibit the Professionat·s ability to act m good faith and with
integrity and fairness towards all Parties.
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4.

The Monitor must agree not to be retained by any Party, or its successors
or assigns, for a period of 2 years after the conclusion of the tenns of the
engagement. Any Professionals who work on the engagement must agree
not to work on behalf of Servicer, or its successor or assigns, for a period
of 1 year after the conclusion of the tenn of the engagement (the
'·Professional Exclusion Period"). Any Finn that performs \\'ark with
respect to Servicer on the engagement must agree not to perform work on
behalf of Servicer, or its successor or assigns, that consists of advising
Servicer on a response to the Monitor· s review during the engagement and
for a period of six months after the conclusion of the term of the
engagement (the "Firm Exclusion Period''). The Professional Exclusion
Period and Firm Exclusion Period, and terms of exclusion may be altered
on a case-by-case basis upon written agreement of Servicer and the
Monitor. The Monitor shall organize the work of any Finns so as to
minimize the potential for any appearance of, or actual, conflicts.

Monitor's Re.1·1Jo11sihiliries

5.

It shall be the responsibility of the Monitor to determine whether Servicer
is in compliance with the Servicing Standards and the Mandatory Relief
Requirements (as defined in Section C.12) and \vhether Servicer has
satisfied the Consumer Relief Requirements, in accordance with the
authorities provided herein and to report his or her findings as provided in
Section D.3, belO\v.

6.

The manner in which the Monitor wiH can-y out his or her compliance
responsibilities under this Consent Judgment and, where applicable, the
methodologies to be utilized shall be set forth in a work plan agreed upon
by Servicer and the iv[onitor, and not objected to by the Monitoring
Committee (the ··work Plan'").

[11temal Rn'ie11' Grn11p

7.

Servicer \C\'i!l designate an mtemal quality control group that is
independent from the line of business whose performance is being
measured (the ··Internal Review Group'') to perfonn compliance reviews
each calendar quarter ('·Quarter"') in accordance with the terms and
conditions of the Work Plan (the ··compliance Reviews") and satisfaction
of the Consumer Relief Requirements after the (A) end of each calendar
year (and, in the discretion of the Servicer, any Quarter) and (B) earlier of
the Servicer assertion that it has satisfied its obligations thereunder and the
third anniversary of the Start Date (the '"Satisfaction Review'"). For the
purposes of this provision, a group that is independent from the line of
business shall be one that does not perform operational work on mortgage
servicing, and ultimately reports to a Chief Risk Officer, Chief Audit
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Executive, Chief Compliance Officer, or another employee or manager
who has no direct operational responsibility for mortgage servicing.
8.

The Internal Review Group shall have the appropriate authority, privileges,
and knowledge to effectively implement and conduct the reviews and
metric assessments contemplated herein and under the terms and
conditions of the Work Plan.

9.

The Internal Review Group shall have personnel skilled at evaluating and
validating processes, decisions, and documentation utilized through the
implementation of the Servicing Standards. The Internal Review Group
may include non-employee consultants or contractors working at
Servicer·s direction.

l 0.

The qualifications and performance or the Internal Review Group will be
subject to ongoing reYiew by the Monitor. Servicer will appropriately
remediate the reasonable concerns or the Monitor as to the qualifications
or performance or the Internal Review Group.

Work Plan
11.

Servicer·s compliance with the Servicing Standards shall be assessed via
metrics identified and defined in Schedule E-l hereto (as supplemented
from time to time in accordance with Sections C.12 and C.23, below, the
"Metrics''). The threshold error rates for the Metrics arc set forth in
Schedule E-1 (as supplemented from time to time in accordance with
Sections C.12 and C.23, below, the "Threshold Error Rates"). The
Internal Review Group shall perform test work to compute the Metrics
each Quarter, and report the results or that analysis via the Complinnce
Reviews. The Internal Review Group shall perform test work to assess the
satisfaction of the Consumer Relief Requirements within 45 clays after the
(A) end of each calendar year (and, in the discretion of the Servicer, nny
Qunrter) and (B) earlier of (i) the encl of the Quarter in which Servicer
asserts that it has sntisfied its obligations tmcler the Consumer Relief
Provisions and (ii) the Quarter during \Vhich the third anniversary of the
Start Date occurs, and report that analysis vin the Satisfaction Review.

12.

In addition to the process provided under Sections C.23 and 24, at any
time after the Monitor is selected, the Monitor may add up to three
additional Metrics and associated Threshold Error Rates, a!l of which
(a) must be similar to the Metrics and associated Threshold Error Rales
contuined in Schedule E~l, (b) must relate to material terms of the
Servicing Standards, or the following obligations of Servicer: (i) after the
Servicer asserts that it has sntisfied its obligation to provide a refinancing
program under the frame1.vork of the Consumer Relief Requirements
("Framework.'), to provide notification to eligible borrowers indicating
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that such borrowers may refinance under the refinancing program
described in the Frnmework, (ii) to make the Refinancing Program
available to all borrowers fitting the minimum eligibility criteria described
in 9.a of the Framework, (iii) when the Servicer owns the second lien
mortgnge, to modify the second lien mortgage when a Participating
Servicer (as defined in the Framework) reduces principal on the related
first lien mortgage, as described in the Framework, (iv) with regard to
servicer-owned first liens, to waive the deficiency amounts less than
$250,000 ifan Eligible Servicemember qualifies for a sho11 sale under the
Framework and sells his or her principal residence in fl short sale
conducted in accordance with Servicer's then customary short sale process,
or (v) without prejudice to the implementntion of pilot programs in
particular geographic areas, to implement the Framework requirements
through policies that are not intended to disfavor a specific geography
within or among states that are a pa11y to the Consent Judgment or
discriminate against any protected class of borrowers (collectively, the
obligations described in (i) through (v) are hereinafter referred tons the
"Mandatory Relief Requirements''), (c) must either (i) be outcomes-based
(but no outcome-based Metric shall be added with respect to any
Mandatory Relief Requirement) or (ii) require Lhe existence of policies
and procedures implementing any of the Manda Lory Relief Requirements
or any material term of the Servicing Standards, in a manner similar to
Metrics 5.B-E, and (d) must be distinct from, and not overlap with, any
other Metric or Metrics. In consultation with Servicer and the Monitoring
Committee, Schedule E-1 shall be amended by the Monitor Lo include the
additional Metrics and Threshold Error Rates as provided for herein, and
an appropriate time!ine for implementation of the Metric shall be
determined.
13.

Servicer and the Monitor shall reach agreement on the terms of the Work
Plan within ()0 days of the i\fonitor·s appointment, \Vhich time can be
extended for good cause by ngreement of Servicer nnd the Monitor. If
such Work Plan is not objected to by the Monitoring Committee within 20
days, the Monitor shall proceed to implement the Work Plan. In the event
that Servicer and the Monitor cannot <1gree on the tenns of the Work Plan
within 90 dnys or the agreed upon terms are not acceptable to the
Monitoring Committee, Servicer and Monitoring Committee or the
Monitor shall jointly petition the Court to resolve any disputes. If the
Court does not resolve such disputes, then the Parties shall submit all
remaining disputes to binding arbitration before a panel of three nrbitrators.
Ench of Servicer and the Monitoring Committee shall appoint one
arbitrator, and those l\VO arbitrators shall nppoint a third.

E-5

Case 1:12-cv-00361-RMC Document 70 Filed 06/18/13 Page 112 of 138
Case 1:12-cv-00361-RMC Document 11 Filed 04/04/12 Page 196 of 317

14.

The Work Plan may be modified from time to time by agreement of the
Monitor and Servicer. If such amendment to the Work Plan is not
objected to by the Monitoring Committee within 20 days, the Monitor
shall proceed to implement the amendment to the Work Plan. To the
extent possible, the Monitor shall endeavor to apply the Servicing
Standards uniformly across all Servicers.

15.

The follO\ving gcnernl principles shall provide a framework for the
formulation of the Work Plan:
(a)

The Work Plan will set forth the testing methods and agreed
procedures that will be used by the Internal Review Group to
perform the test work and compute the Metrics for each Quarter.

(b)

The Work Pian will set forth the testing methods and agreed
procedures that will be used by Servicer to report on its
compliance with Lhe Consumer Relief Requirements of this
Consent Judgment, including, incidental to any other testing,
confirmation of state-identifying information used by Servicer to
compile state-level Consumer Relief infonnation as reqrnrecl by
Section D.2.

(c)

The Work Plan will set forth the testing methods and procedures
that the Monitor will use to assess Servicer·s reporting on its
compliance with the Consumer Relief Requirements of this
Consent Judgment.

(d)

The Work Plan will set forth the methodology and procedures the
Monitor \.Viii utilize to review the testing work perfonned by the
Internal Review Group.

(e)

The Compliance Reviews and the Satisfaction ReYiew may include
a variety of audit teclmiques that are based on an appropriate
sampling process and random and risk-based selection criteria, as
appropriate and as set forth in the Work P!an.

(f)

In formulating, implementing, and amending the Work Plan,
Servicer and the Monitor may consider any relevant information
relating to patterns in complaints by borrowers, issues or
deficiencies reported to the Monitor with respect to Lhe Servicing
Standards, and the results of piior Compliance Reviews.

(g)

The Work Plan should ensure that Compliance Reviews arc
commensurate with the size, complexity, and 1isk associated with
the Ser\'icing Standard being evaluated by the Metric.
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(h)

Following implementation of the Work Plan, Servicer shall be
required to compile each Metric beginning in the first full Quarter
after the period for implementing the Servicing Standards
associated with the Metric, or any extension approved by the
Monitor in accordance with Section A, has run.

Monitor's Access to /11/i.mnation

16.

So that the Monitor may determine whether Servicer 1s in compliance with
the Servicing Standards and Mandatory Relier Requirements, Servicer
shall provide the Monitor with its regularly prepared business reports
analyzing Executive Office servicing complmnts (or the equivalent);
access to all Executive Office servicing complaints (or the equivalent)
(\vith appropnate redactions ofborrO\ver information other than borrower
name and contact information to comply with privacy requirements); and,
if Servicer tracks additional servicing complaints, quarterly infonrnition
identifying the three most common servicing complaints received outside
of the Executive Office complaint process (or the equivalent). Tn the event
that Servicer substantially changes its escalation standards or process for
receiving Executive Office servicing complaints (or the equivalent),
Servicer shull ensure that the Monitor has access to comparable
information.

17.

So that Lhe Monitor may determine whether Servicer is in compliance with
the Servicing Standards and Mandatory Relief Requirements, Servicer
shall notify the Monitor promptly if Servicer becomes aware of reliable
information indicating Servicer is engaged in a significant pattern or
practice of noncompliance with a material aspect of the Servicing
Standards or Mandatory Relief Requirements.

18.

Servicer shall provide the Monitor with access to all work papers prepared
by the Internal Review Group in connection with determining compliance
with the Metrics or satisfaction of the Consumer Relief Reqmrernents in
accordance with the Work Plan.

19.

If the Monitor becomes aware or facts or infonnation that lead the Monitor
to reasonably conclude that Servicer may be engaged in a pattern of
noncompliance \Vith a material term of the Servicing Standards that is
reasonably likely to cause harm lo borrowers or with any of the Mandatory
Relief Requirements, the Monitor shall engage Servicer in a review to
dete1111ine if the facts are accurate or the information is correct.

20.

Where reasonably necessary in fulfilling the Monitor's responsibilities
under the Work Plan to assess compliance with the Mehics or the
satisfaction of the Consumer Relief Requirements, the Monitor may
request information from Servicer in addition to that provided under
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Sections C.16-19. Servicer shall provide the requested information in a
format agreed upon bet\veen Servicer and the Monitor.

21.

Where reasonably necessary in fulfilling the Monitor· s responsibilities
under the Work Plan to assess compliance with the Metrics or the
satisfaction of the Consumer Relief Requirements, the Monitor may
interview Servicer"s employees and agents, provided that the interviews
shall be limited to matters related to Servicer" s compliance with the
Metrics or the Consumer Relief Requirements, and that Servicer shall be
given reasonable notice of such interviews.

,\fonitor 's Poll'ers

22.

'Where the Monitor reasonably determines that the lntcnrnl Rcvic1,1,:
Group's work cmmot be relied upon or that the Internal Review Group did
not correctly implement the Work Plan in some materifll respect, the
Mom tor may direct that the work on the Metrics ( or parts thereof) be
rcvic\vecl by Professionals or a third party other than the Tnternnl Review
Group, and that supplemental work be performed as necessary.

:23.

If the Monitor becomes aware of facts or information that lead the Monitor
to reasonably conclude that Servicer may be engaged in a pattern of
noncompliance \Vith a material tenn of the Servicing Standards that is
reasonably likely to cause hann to borrowers or tenants residing m
foreclosed properties or with any of the Mandatory Relief Requirements,
the Monitor shall engage Servicer in a review to determine if the facts are
accurnte or the infonnation is correct. If after that review, the Monitor
reasonably concludes that such a pattern exists and is reasonably likely to
cause material hnrm to bo1Towcrs or tenants residing in foreclosed
properties, the Monitor mny propose an adclitiona! Metric and associated
Threshold Error Rate relating to Servicer's compliance with the associated
term or requirement. Any additional Metrics and associated Threshold
Error Rates (a) must be similar to the Metrics and associated Threshold
Error Rates contained in Schedule E-1, (b) must relate to material terms of
the Servicing Standards or one of the Mandatory Relief Requirements,
(c) must either (i) be outcomes-based (but no outcome-based Metric shall
be added with respect to any Mandatory Relief Requirement) or (ii)
require the existence of policies and procedures required by the Servicing
Standards or the Mandatory Relief Requirements, in u manner similar to
Metrics 5.B-E, and (d) must be distinct from, and not overlap with, any
other Metric or Metrics. Notwithstanding the foregomg, the Monitor may
add a Metric that satisfies (a)-(c) but does not satisfy (cl) of the preceding
sentence if the Monitor first asks the Servicer to propose, and then
implement, a Corrective Action Plan, as defined below, for the material
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term of the Servicing Standards with \Vhich there is a pattern of
noncompliance and that is reasonably likely to cause material harm to
borrowers or tenants residing in foreclosed properties, and the Servicer
fails to implement the Corrective Action Plan according to the timclinc
agreed to with the Monitor.
24.

If Monitor proposes an additional rvfetric and associated Threshold Error
Rate pursuant to Section C.23, above, Monitor, the Monitoring Committee,
and Servicer shall agree on amendments to Schedule E-1 to include the
additional Metrics and Threshold Error Rates provided for in Section C.23,
above, and an appropriate timeline for implementution of the Mctlic. If
Servicer docs not timely agree to such additions, any associated
amendments to the Work Plan, or the implementation schedule, the
Monitor may petition the court for such additions.

25.

Any additional Metric proposed by the Monitor pursuant to the processes
in Sections C.12, C.23, or C.24 and relating to provision VI!l.B. 1 of the
Servicing Standards shall be limited to Servicer· s perfonnance of its
obligations to comply with ( 1) the federal Protecting Tenants at
Foreclosure Act and state laws that provide comparable protections to
tenants of foreclosed properties; (2) state laws that govern relocation
assistance payments to tenants ("cash for keys''); and (3) state laws that
govern the reh1rn of secrnity deposits to tenants.

D. Reporting
Ouarterlv Reports
1.

Following the end of each Quarter, Servicer \Vill report the results of its
Compliance Reviews for Lhat Quarter (the "Quarterly Rep011"). The
Quarterly Report shall include: (1) the Metrics for that Quarter; (ii)
Serviccr's progress toward meeting its payment obligations under this
Consent Judgment; (iii) general statistical data on Servicer's overall
ser\'icing performance described in Schedule Y. Except where an
extension is granted by the Monitor. Quarterly Reports shall be due no
later than 45 days following the end of the Quarter and shall be provided
to: ( l) the Monitor, and (2) the Board of Servicer or a committee of the
Board designated by Servicer. The first Quarterly Report shall cover the
first full Quarter after this Consent Judgment is entered.

2.

Following the end of each Quarter, Servicer will transmit to each state a
report (the ··state Report"') including general statistical dala on Servicer·s
servicing performance, such as aggregate and state-specific inforn1ation
regarding the number of bormwcrs assisted and credited activities
conducted pursuant to the Consumer Relief Requirements, as described in
Schedule Y. The Stale Report will be delivered simultaneous with the
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submission of the Quarterly Report to the Monitor. Servicer shall provide
copies of such State Reports to the Monitor and Monitoring Committee.
A1011ito1· Reports

3.

The Monitor shall report on Servicer's compliance with this Consent
Judgment in periodic rep011s setting fo11h his or her findings (the "Monitor
Reports"). The first three Monitor Reports will each cover two Quarterly
Reports. [f the first three Monitor Reports do not find Potential Violations
(as defined in Section E.1, below), each successive Monitor Report will
cover four Quarterly Reports, unless and until a Quarterly Report reveals a
Potential Violation (as defined in Section E.1, below). In the case o[ a
Potential Violation, the Monitor may (but retains the discretion not to)
submit a Monitor Report after the filing of each of the next two Quarterly
Reports, provided, however, that such additional Monitor Report(s) shall
be limited in scope to the tvletric or Metrics as to which a Potential
Violation has occurred.

4.

Prior to issuing any Monitor Rcporl, the Monitor shall confer with
Servicer and the Monitoring Committee regarding its preliminary findings
and the reasons for those findings. Servicer shall have the right to submit
written comments to the Monitor, which shall be appended to the final
version of the Monitor Report. Final versions of each Monitor Report
shall be provided simultaneously to the Monitoring Committee and
Servicers within a reasonable time after conferring regarding the
Monitor's findings. The Momtor Reports shall be filed with the Court
overseeing tl11s Consent Judgment and shall also be provided to the Board
of Servicer or a committee of the Board designated by Servicer.

5.

The Monitor Report shall: (i) describe the work performed by the Monitor
and any findings made by the Monitor·s during the relevant period, (ii) [isl
the Metrics and Threshold Error Rates, (iii) list the Metrics, if any, where
the Threshold Error Rates have been exceeded, (iv) state wbether a
Potential Violation has occurred and explain the nature of the Potential
Violation, and (v) state whether any Potential Violation has been cured. In
addition, followrng each Satisfaction Review, the Monitor Report shall
report on the Servicer's satisfaction of Lhe Consumer Relief Requirements,
including regarding the number ofbomnvers assisted and credited
activities conducted pursuant to the Consumer Relief Requirements, and
identify any material inaccuracies identified in prior Stale Reports. Except
as otherwise provided herein, the Monitor Report may be used in any
court hearing, trial, or other proceeding brought pursuant to this Consent
Judgment pursuant to Section .I, below, and shall be admissible in
evidence in a proceeding brought under this Consent Judgment pursuant to
Section J, below. Such admissibility shall not prejudice Servicer 's nght
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and ability to challenge the findings and/or the statements in the Monitor
Report as flawed, lacking in probative value or otherwise. The Monitor
Report with respect to a particular Potential Violation shall not be
admissible or used for any purpose if Servicer cures the Potential
Violation pursuant to Section E, below.
Satis[l1ctio11 of Payment Obligations

6.

Upon the satisfaction of any category of payment obligation under this
Consent Judgment, Servicer, at its discretion, may request that the Monitor
certify that Servicer has discharged such obligation. Provided that the
Monitor is satisfied that Servicer has met the obligation, the Monitor may
not with110ld and must provide the requested certification. Any
subsequent Monitor Report shall not include a reYiew ofServicer's
compliance with that category of payment obligation.

Comr1e11sation

7.

Within 120 days of entry of this Consent Judgment, the Monitor shall, in
consultation with the Monitoring Committee and Servicer, prepare and
present to Monitoring Committee and Servicer an annual budget providing
its reasonable best estimate of all fees and expenses of the Monitor to be
incurred during the first year of the term of this Consent Judgment,
including the fees and expenses of Professionals and support staff (the
""Monitoring Budget'} On a yearly basis thereafter, the Monitor shall
prepare nn updated Monitoring Budget providmg its rensonable best
estimate of nil fees and expenses to be incurred during that year. Absent
an objection within 20 clays, a :tvlonitoring Budget or updated Monitoring
Budget shall be implemented. Consistent with the Monitonng Budget,
Servicer shall pny all fees and expenses of the Monitor, mcluding the fees
and expenses of Professionals and support stnff. The fees, expenses, and
costs of the Monitor, Professionnls, and support staff shall be reasonable.
Servicer may apply to the Court to reduce or disnllow fees, expenses, or
costs that are unrensonable.

E. Potential Violations and Right to Cure
1.

A "'Potential Violation"" of this Consent Judgment occurs if the Servicer
has exceeded the Threshold Error Rate set f-Or n Metric inn given Qumicr.
In the event of a Potential Violntion, Servicer shall meet and confer with
the Monitoring Committee within 15 dnys of the Quarterly Report or
Monitor Report indicnting such Potential Violation.

2.

Servicer shall have a right to cure any Potcntinl Violation.

3.

Subject to Section E.4, n Potential Violntion is cured if(a) a corrective
action plan approved by the Monitor (the '"Corrective Action Plan") is
determined by the Monitor to have been sntisfactonly completed in

E-11

Case 1:12-cv-00361-RMC Document 70 Filed 06/18/13 Page 118 of 138
Case 1:12-cv-00361-RMC Document 11 Filed 04/04/12 Page 202 of 317

accordance with the terms thereof; and (b) a Quarterly Repoti covering the
Cure Period reflects that the Threshold Error Rate has not been exceeded
with respect to the same Metric and the Monitor confirms the accuracy of
said report using his or her ordinary testing procedures. The Cure Period
shall be the first full quarter after completion of the Co1Tective Action Plan
or, if the completion of the Corrective Action Plan occurs witlun the first
month of a Quarter and if the Monitor determines that there is sufficient
time remaining, the period between completion of the Corrective Action
Plan and the end of that Quarter.
4.

If nfter Servicer cures a Potential Violation pursuant to the previous
section, another violation occurs with respect to the same Metric, then the
second Potential Violation shall immediutely constitute an uncured
violation for puqJOscs of Section J.3, provided, however, that such second
Potential Violation occurs in either the Cure Period or the quarter
immediately following the Cure Period.

5.

In addition to the Servicer' s obligation to cure a Potential Violation
through the Corrective Action Plan, Servicer must remediate any material
harm to particular borrowers identified through work conducted under the
Work Plan. In the event that a Servicer has a Potential Violation that so
far exceeds the Threshold Error Rate for a metric that the Monitor
concludes that the error is widespread, Servicer shall, under the
supervision of the Monitor, identify other bo1Towers who 1m1y have been
hanncci by such noncompliance and remediate all such harms to the extent
that the hann has not been otherwise remeciiated.

6.

In the event a Potential Violation is cured as provided in Sections E.3,
above, then no Party shall have any remedy under this Consent Judgment
(other than the remedies in Section E.5) with respect to such Potential
Violation.

F. Confidentiality
l.

These provisions shall govern the use and disclosure of any and all
information designated as ··CONFIDENTIAL," as set forth below, in
documents (including email), magnetic media, or other tangible thmgs
provided by the Servicer to the Monitor in this case, including the
subsequent disclosure by the Monitor to the Monitoring Committee of
such infonnation. In addition, it shall also govern the use and disclosure
of such information when and if provided to the participating state parties
or the participating agency or department of the United States whose
claims are released through this settlement ("participating state or federal
agency whose clanns are released through this settlement"").
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2.

The Monitor may, at his discretion, provide to the Monitoring Committee
or to a participating state or federal agency whose claims arc released
tlu·ough this settlement any documents or information received from the
Servicer related to a Potential Violation or related to the review desc1ibed
in Section C.19; provided, however, that any such documents or
infon11ation so provided shall be subject to the terms and conditions of
these provis10ns. Nothing herein shaH be construed to prevent the Monitor
from providing documents received from the Servicer and not designated
as ··CONFIDENTIAL .. to a participating state or federal agency whose
claims are released through this settlement.

3.

The Servicer shall designate as "CONFIDENTIAL'' that information,
document or p011ion of a document or other tangible thing provided by the
Servicer to the Monitor, the Monitoring Committee or to any other
participating state or federal agency whose claims are released through
this setllement that Servicer believes contains a trade secret or confidential
research, de\·elopmcnt, or commercial information subject to protection
under applicable state or federal laws (collectively, ''Confidential
Information"). These provisions shall apply to the treatment of
Confidential Information so designated.

4.

Except as provided by these provisions, all information designated as
"CONFIDENTIAL" shall not be shown, disclosed or distributed lo any
person or entity other than those authorized by these provisions.
Participating states and federal agencies whose claims are released
through this settlement agree to protect Confidential Information to the
extent permitted by law.

5.

This agreement shall not prevent or in any way limit the ability of a
participating state or federal agency whose claims are released through
this settlement to comply with any subpoena, Congressional demand for
documents or mformation, court order, request under the Right of
Financial Privacy Act or a state or federal public records or state or
federal freedom of information act request; pro\'ided, however, that in the
event that a participating state or federal agency v.'!1osc claims are released
through this settlement receives such a subpoena, Congressional demand,
court order or other request for the production of any Confidential
Information covered by this Order, the state or fedenil agency shall, unless
prohibited under applicable law or the unless the state or federal agency
would violate or be in contempt of the subpoena, Congressional demand,
or court order, (1) notify the Servicer of such request as soon as
practicable and in no event more than ten ( 10) calendar days of its receipt
or three calendar days before the return date of the request, whiche\'er is
sooner, and (2) allow the Servicer ten ( 10) calendar days from the receipt
of the notice to obtain a protective order or stay of production for the
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documents or information sought, or to otherwise resolve the issue, before
the state or federal agency discloses such documents or infonnation. In all
cases covered by this Section, the state or federal agency shall infonn the
requesting party that the documents or infom1ation sought were produced
subject to the tcnns of these provisions.
G.

Dispute Resolution Procedures. Servicer, the Monitor, and the Monitoring
Committee will engage in good faith efforts to reach agreement on the proper
resolution of any dispute concerning any issue arising under this Consent
Judgment, including any dispute or disagreement related to the withholding of
consent, the exercise of discretion, or the denial of any application. Subject to
Section .I, belO\v, in the event that a dispute cannot be resolved, Servicer, the
Monitor, or the Monitoring Committee may petition the Court for resolution of
the dispute. Where a provision of this agreement requires agreement, consent o{
or approval of any application or action by a Party or the Monitor, such agreement,
consent or approval slk1ll nol be unreasonably withheld.

H.

Consumer Complaints. Nothing in this Consent Judgment shall be deemed to
interfere with existing consumer complaint resolution processes, and the Parties
arc free to bring consumer complaints to the attention of Servicer for resolution
outside the monitoting process. In addition, Servicer \Vil! continue to respond in
good faith to individual consumer complaints provided to it by State Attorneys
General or State Financial Regulators in accordance with the routine and practice
existing prior to the entry of this Consent .Judgment, whether or not such
complaints relate to Covered Conducl released herem.

1.

Relationship to Other Enforcement Actions. Nothing in this Consent Judgment
shall affect requirements imposed on the Servicer pursuant to Consent Orders
issued by the appropriate Federal Banking Agency (FBA), as defined in 12 U.S.C.
§ 1813(q), against the Servicer. In conducting their activities under this Consent
.Judgment, the Monitor and Monitoring Committee shall not impede or otherwise
interfere with the Servicer"s compliance with the requirements imposed pursuant
to such Orders or with oversight and enforcement of such compliance by the FBA.

J.

Enforcement
1.

Consent Judgment. This Consent Judgment shalt be filed in the U.S.
District Court for the District of Columbia (the "Court'') and shall be
enforceable therein. Servicer and the Releasing Paiiies shall \Vaive their
rights to seek judicial review or otherwise challenge or contest in any
court the validity or effectiveness of this Consent Judgment. Servicer and
the Releasing Parties agree not to contest any jurisdictional facts,
including the Courl 's authority to enter this Consent Judgment.

2.

Enforcing Authorities. Servicer's obligations under this Consent
Judgment shall be enforceable solely in the U.S. District Court for the
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District of Columbia. An enforcement action under this Consent
Judgment may be brought by any Party to this Consent Judgment or the
Monitoring Committee. Monitor Report(s) and Quarterly Report(s) shall
not be admissible into evidence by a Party to this Consent Judgment
except in an action in the Court to enforce this Consent Judgment. In
addition, unless immediate action is necessary in order to prevent
irreparable and immediate harm, prior to commencing any enforcement
action, a Party must provide notice to the Monitoring Committee of its
intent to b1ing an action to enforce this Consent Judgment. The members
of the Monitoring Committee shall have no more than 21 days to
determine whether to bring an enforcement action. If the members of the
Monitoring Committee decline Lo bring an enforcement action, the Party
must wait 21 additional days after such a determination by the members of
the Monitoring Committee before commencing an enforcement action.
3.

Enforcement Action. In the c\'ent ofan action to enforce the obligations
of Servicer and to seek remedies for an uncured Potential Violation for
which Servicer" s time to cure has expired, the sole relief available m such
an action will be:
(a)

Equitable Relief. An order directing non-monetary equitable relief,
including injunctive reliet~ directing specific performance under
the terms of this Consent Judgment, or other non-monetary
coffective action.

(b)

Civil Penalties. The Court may award as civil penalties 3n amount
not more than $1 million per uncured Potential Violation; or, in Lhe
event of a second uncured Potential Violation of Metrics I .a, I .b,
or 2.a (i.e., a Servicer fails the specific Metric in a Quarter, then
fails to cure that Potential Violation, and then 111 subsequent
Quarters, fails the same Metric again in a Qum1er and foils to cure
that Potential Violation again in a subsequent Quarter), where the
final uncured Potential Violstion involves widespread
noncompliance with that Metric, the Court may award as civil
penalties an amount not more than $5 million for the second
uncured Potential Violation.

Nothing in this Section shall limit the availsbility of remedial
compensation to harmed borrowers as provided in Section E.5.
(c)

Any penalty or payment owed by Servicer pursuant to the Consent
Judgment shall be paid to the clerk of the Court or as otherwise
agreed by the Monitor and the Servicer and distributed by the
Monitor ss follows:
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K.

I.

In the event of a penalty based on a violation of a tenn of
the Servicing Standards that is not specifically related to
conduct in banluuptcy, the penalty shall be allocated, first,
to cover the costs incurred by any state or states in
prosecuting the violation, and second, among the
participating states according to the same allocation as the
State Payment Settlement Amount.

2.

ln the event of a penalty based on a violation of a term of
the Servicing Standards that is specifically related to
conduct 111 bankruptcy, the penalty shall be allocated to the
United States or as otherwise directed by the Director of the
United States Trustee Program.

3.

In the event of a payment due under Paragraph l 0.d of the
Consumer Relief requirements, 50% of the payment shall
be allocated to the United States, and 50% shall be
allocated to the State Parties to the Consent Judgment,
divided among them in a manner consistent with the
allocation in Exhibit B of the Consent Judgment.

Sunset. This Consent Judgment and all Exhibits shalt retain full force and effect
for three and one-half years from the date it is entered (the 'Tenn'·), unless
otherwise specified in the Exhibit. Servicer shall submit a final Quarterly Report
for the last quarter or portion thereof falling within the Term, m1d shall cooperate
with the Monitor's review of said report, which shall be concluded no later than
six months following the end of the Term, after which time Servicer shall have no
further obligations under this Consent Judgment.

E-16
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EXHIBIT E-1

0

Executive Summary

e:
(D

Sampling: lo) A random select ton of the greJter of 100 loans and a stans11colly s1gn1f1cant somple (bl Sample will be selected from the population as defir1ed 1n column E

f..>
f..>

Review and Reporting Period: Results will be 1eported Quarterly and 45 days ofter the end of tile quart~r

N

I,

Errors Definition: An error 1s J measurement 1n response to a test question related to the Serv1c1ng Standards that results m the failure of the specified outcorn~. Errors rn response to multiple questions wah respect
to a smgle outcome would be treated .is only a srngle error.

?

§

Metrics Tested

en

f..>

A

B

C

'
~tric
Measurements ____ - - - - - ·
1. Outcome Create~Signifkant Negative Customer Impact
A F~reclosure sale in error
Customer 1s 1n defoult, legal standing to
foreclose, and the loJn 1s not sub1ect to
active trial, or BK

I
I

D

E

loan Level
'
'Tolerance for
Threshold
, Er__i:or_'_____ Error Rate'

I

1•;;,

o/a

I I

'

,::
0

Test Loan Population and _!error Oefinil~ _

I Population Definition· Foreclosure Sales tho!

Test Questions

,L

occurred in the review ?ermd.

'

'
JJ

F

'

SamplB .U of Foreclosure Sales 1n the
rQview period that were tested.

a

Error Definitioll' N of loans that went to
foreclo,ure sale 1n error due to failure of
any one of the test quPst,0111 for this
metric.

[ Error Rate" B/A

'
'
'
5.

0

-

Did the foreclos,11g porty have legal standing to
foreclos"/
Was the borrower 1n an active tnal period plan
{unless the servicer took a ppropnote steps to
postpone sJle)?
Was the borrower offered a loan modrf1cat1on
fewer than 14 days befor<e the foreclosure s.ile
date (unless the borrower declined the offer or
the servicer took oppropnate steps to
postpone the salP)?
Was the borrower not m default {unless the
default 11 cured lo the satisfaction of the
Servicer or mvestor w,thrn 10 days before the
foreclosure sale date and the Servicer took
app, opriate steps to postpone sole)?
Was the borrower protected from foreclosure
by Bankruptcy {unless Serv,cer had notice of
,uch protect,on fewer than 10 days before the
foreclosure sale dote and Servicer took
appropriate steps to postpone sale)?

0

"
3
C

(D
C,

f..>
f..>

'
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(D
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~
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Servicing Standards quarterly Compliance Metrics
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f-.· - - - - - - - -

"
u
~I.-...... _____ _;

O

"

C

.g 2
:_,
~-= .=

-r

B

C

D

•

E

n

Loan Level

To!erancefo,
Metric
B. Pre Foreclosure lnit,at,on
Not1f1cat,ons

Measurements

Notikat1on sent to the customer supporting
nght to foreclose Jlong with. Appl,cable
information upon cust0mers request,

Account statement information, Ownership
statement, and Loss M1tiga1Lon statement.
Not,ficat,om required before 14 dil','I prror
, to referral to foreclosure

Error'

,;,

Threshold
Error Rate'
5%

Test Loan ~p1,lotion and Err_?!__~efinition
Population Definition: Loons with a

Foreclosure referral date ,n the review penod.
£rror Definition: U of Loans that were referred
to foreclosure with an error HI any one of the
foreclosure 1n1t1ation test questions.

I

Test Questions
l. Were all the required notifica11on1 ,taternents
mailed no later than 14 days prior to first Legal
Date Ii) Account Statement; (i1) Ownership
Statement, and (1i1) Loss Mitigation Statement?
2 OJd the Ownership Statement accurately
rellen that the servicer 01 investor hos the
right to foreclose?

3

Was the loss Mitigation Statement complete
and did ,t accurately state that
a)

The borrower was 1nel1g1ble !if applic<lble);

oc
bl

The borrower was solic,ted, was the
sub wet of right par!y contact rouunes, and
thdt any timely oppl,cat1on subrn 1tted by
the borrower was evaluated?

'"
"',...
,...
"''
"<
ffi

8

w
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a,

'
JJ
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n

Q
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"
3
C
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A

B

D

C

I
__ -~asuremen_!~_

-

-- ----

Error

~.

I

Services rendered, consistent with loan
I
instrumenr, within appl,c.ible re~urrements.

Error
Rate'
---

Test
Loan. Population and
Error Definition
- - - - --·

-

I stoted bv the

Population Definition: Def;mlted loans (60 +)
with borrower payable default related fees•

greater of $50
or 3'. , of the
Total Oefoult

payment processing

Amounts

days of receipt) and accurately

,

'

so;

understated by

,

'

'Default related fees are definPd JS Jny fee
colleckd for a default-related service after the
agreement dJte.
Population Deflnltion: All subJect payments
posted w1th1n revrew period.

'

Payments pos(ed trmely (w1th1n 2 busm~,s

L

Error Definition:# oi loans where the sum of
default related fee error, exceeds the
threshold.

i

the ereater
$50.00 or 3'.,
of the

questmns.

I-'
I-'
N

Was the frequency of the fees collected
(m excess of what ,s cons.stent with state
guidelines or fee provisions in servicing
st3ndards?
Was amount of the fee collected higher
than the amount allowable under the
Serv<Cer's Fee schedule and for which
there was not a valid exception?

~

0
0

w

I

0

0

,
'

.l~

I

C:

ro

-

'

:iJ
ro

"

I -'
I-'

I
ice as
;?

I I

"3

'

; days
1te of

,

I

'
JJ

0

payment

'

cr,
I-'

s:

...

Error Definition: # of loans with ;rn error 1n
any one of the payment appl,cat,on test

scheduled

ro

For fee, collected 111 the test period·

collected.

I
B Adherence to customer

e:

Test Questions

-

5',l

Amounts over

Related Fees
Collected

0

Thresho18

1

4. Accuracy and Timeliness of Payment Application and Appropriateness of fees

A. Fees adhere to eu1dance
(Preservatcon fees, V,lluation lees
and Attorney's fees)

F

I

Loan Level
Tolerance for
Metric

E

he
ha,
the funds rnver a full payment'
G. Were payments posted lo princ,pal
interest and escrow before fees and
expenses?

D.

j

~

,£:

I-'
N

"

,25
ro
N

I-'

w

"'
w
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_J
C

e

<;-

u

B

C

0

Loan Level

~!VJ!'tri~-_____
s. Policy/Process Implementation

Measur~~ents

A Third Party Vendor
1
' Management

-

,;,

Is periodic thord party review process m

E

F

'

Tolerance for
Error-'

place' Is there evidence of remed1Jt1on of

I

()

Threshold [
Error R~te' Test Loan Popi:lation and Er'.or Definition

I

Test Questions

Quarterly rev,ew of a vendors providing

'

'

Forec;losure Bankruptcy, Loss m,t,gation and

ident,fied issues?

other Mortgage services.

e:

ro

-

f-'

,_.,

f-'

N

'

?

8
w

Error Definition: Fo,lure on any one ol the
test quest1on1 for this metric.

m
'
JJ

f-'

'

'

,::

3

I'

'

()

I'

0
0

n

"
3

,,

II
'

B customer Portal

,;,

Implementation of a customer portal.

i

.......

A Quarterly testing review of Customer
Portal.

-

"

'

Does the portal provide ID55 mitigation
status updates?

3

ro
=>

f -'
f-'

I1,

ro

'2
0

Is there evidence of vendor scorecards
used to evaluate vendor performance that
include quality metncs (error rate etc)7
Evidence of remediation for vendors who

and/or QC sample tests wns1.1tenl with
the servicer policy and procedures?

I

'

I

23

fo,I metrics set forth ,n vendor scorecards

:

'

-

;

fees Jnd costs asse.1sed by vendors to; Ii)
substant1Jte services were rendered [ii)
fees ore 1n compliance wath servicer fee
schedule {11i) Fees Jre compliant with state
law and provosions of the seNicing
standards?

C

'

~
N

"

"'"roN
""
Sc
f-'

w
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A

B

Loan Level

Tolerance for
Metric
C. SPOC

Measure.me_~t~

0

C

_____

Error

'

,m

-------

Implement single point of contJct {' SPOC')

5% for
Quewon 4

I

'

'

E

F

''

j

0

.a,eshold,
Error Rate

'

Test loan Population and Error Definition

'°''

Quarterly review of SPOC progrom per
provis,om m the servicing standard

#,1. S':.

Population Definition (for Question 4):
Potentially eligible borrowers who were
1dent1/1ed as requesting los; m,tigatmn

__ Test Questions
L Is there evidence of documented pol,c,es

Question

'

'

as.11stance.

;

'

'

Error Definition: Failure on any one of the
test questions for this metric.

'
D Workforce Management

Tra1n1ng ond stofflng odequocy
requirements.

--

,md procedures demonstrating
compliance with SPOC program
provisions?
Is there evidence that a single porn! of
contact is avo,lable for applicable

'

f Arcaunt Status Act1v1ty.

System of record electronicallv document\
key Jct1v1ty ol a loredosure, loan
modrf,cation, or bankniptcy

w

"'~
;1J

;;:
0
0
0

C,

,m

I

,;,

'
'

Annual Rev,ew of Policy

Annual Review of Policy

[ 1-9

ro

,,
2.

Integrity.

0

3

,_.,_

Loss rn,t1gat1on, SPOC and Foreclosure Stdff.

'

Aff1dav1t, of Indebtedness JrQ signed by
affiants who have personol knowledge of
relevant facts and properly review the
aff1dM1t before signir1g ,t.

'

~
0

C:

Y/N

I

E. Affidav,t of Indebtedness

,_,
,_,
N

bormwers?
Is there evidence that relevant records
relat,ng to borrower's account are
available to the borrower's SPOC'
Is there ev,dence that the SPOC ha; been
1dentif1ed to the borrower and the
method the borrower may uoe to contact
the SPOC has been commun1cated to the
borrower?

Error Definition: Fatlure on any OM of the
_ test quelllons for th<S metric

I

e;

ro

operat>ons?
Is there evidence uf peraodrc tra1nmg and
cert1fica11on of employees who prep~re
Aff,dav1ts sworn statements or
declarations.
Is there evidence of documented pohc1es
and procedure, sufficient to provide
reasonable assure nee that amants have
personal knowledge ol the matters
covered by aff,dav,ts of indebtedness and
have reviewed off1dav1t before s,gn1ng it"

l.

Is there evidence of documented policies
Jlld procedures designed to ensure that
the system ol record contains
documer1tat1on ol key activities?

3
,_,

,_,
11.
ii,

C.

~
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A

B

I

D

C

1- I,1 Tolerance for

E

F
()

Loan Level

Metric
6. Customer Experiences

A. Complajnt response
timeliness

Measurements
-----

~E~o~ ___

-- -

0

,1,

Meet the requirements of Regulotor

Error Rate'

S'"

'

complamt handling.

Test Loan Population and Error Oefinitio~ _

,:._,,1 Questions

I

Population Definition: Government
submitted complaints and inquiries from
. individual borrowers who are in default
and/or have applied for loan modifications
rece,ved during the three months prior to ~O

L

I

re1ponse period to expire).
Error D<!linition:

of loans that e,ceeded the
required response t,melme

-

'

>-"
>-"
N

\11/Js written acknowledgment regarding
compla1nt/1nqu1res sent w1th1n 10

'

?
g

business days of comploint/inqurry

cloys pnor to the review period. (To allow for

'

receipt? ..
Was a written response ("Forward
Progress") sent w,thin 30 calendar days of
compla1nt/1nqu;ry receipt?*'
.. receipt• from the Attorney General,
state financial regulators, the Executive
Office for United States Trustees/regional
offices of the United States Tru.1tee.1, and
the federal regulators and documented

#

'

'
B. Loss Mitii:,,a0<0io0o ~ - - - - ~ - - - - - -

e:
"

Threshold

w

"'>-"'
;o
~
()

I

'
w,thm thP <;vcr~m ~f ~<>cmrl
I I
c----~----~--------------t----------------1

1 Loan Mod,ficat1on
Document Collectmn t1mel111e
wmphance

N/A

5;·,

Population Definition: Loan mod,f,G1t1ons
and loon mod1/1catoon requests lpackage.1)
that that were rrnssmg documentot1on at
rece,pt and received more than 40 days prior
to the end of the review period
2.
Error Defir,ition: The total# of loans
processed outside the allowable timelines as
defined und~r each t,melme requirement
tested.

Did the Servicer notrfy borrower of any known
def1,;1ency 1n borrower's rn1t,~I 5ubm1ss1on o/
mformot1on, no later than S busme55 days
after re,;e1pt, mcluding dny tnLSs1ng tnformat1on
or documfntot1on?
Was the Borrower afforded 30 days from the
date of Servicer's notilicat1on of any missing
mformat1on or documemation to supplement
borrower's subm,ss,on of information prior to
1nak1ng il determination on whether or not to
grant an 1nit1al loan modrficat1on?

0
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C

3
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...

w

0

1--

"

"•I
_g ~, "'
' ,,s

' •"

Metric

- - - - - - - --

B

C
Loan Level
Tolerance for
Error'

Measurements

-

v. Short Sale Document

Collect1on tomel,ne complrn1ce

I

I

•

D

Threshold
Error Rate' ~~t_L~an Population and E_!!o_,:_~efinitT~_
-<;";,
Population Definition: Short sale requests

---

F
I
()

'

'

ro

: Test Questions

1.

(pJckages) mossing documentonon th.it are
received in the three months prior to 30 days

'

I;;

-- --- D1d the Se Nicer provide notice af m1111ng

I-'
I-'

documf'nts within 30 days of the request
for the short sole?

N

n'

pnor to the end of the rev1ew period (to allow
for short sale review to occur).

'

';'
0
0

Error Definition: The total ff of loans
processed outside the allowable tomelme

w

"''

tested.
-

v,. Chorge of application fees for

--

,,..,

--

;o

'

'

' Loss m,t1gation

I-'

...

'
Population Definition: loss m1t1gat"m
requests (pockogesl that are Incomplete,
deniPd, opproved and borrower appeal, 1n
the review penod

L

v11. Short Sales
a. Inclusion of
notice of whether o, not a
deficiency will be requ,red

'

vi,i Dual Track

'

Error Definition: The# of loss mitigation
applKations where serv,cer collected a
processmg fee

i
'

,1,

Prov,de information related to any requ,red
def,c1ency clam1.

'

.5''·'

D•d the servicer assess a lee for processing .i

'

0

0

n

C

'

3

ro

-"
I -'
I-'

'

I1

Population Definition: Short sales approved
1n the rev,ew period
Error Definition: The# ol short sales that
fa11l!d any one of the deficiency test questions

I I

()

loss rnit1gatmn request'

(Same as 6 B.,)

'

,::

"

I

L.

'

If the short sale was accepted, did borrower
receive notification that def,c,ency or cash
contribution will be needed?
Did borrower receive 1n this not1ficat1an
appro,11nate amounts related to def1c1ency or
cash contribution'

ro
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C

C
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'

0

B

C

I

D

E

F

I
Loan Level
Tolerance for
Metric

-

Measurements

-- ---

..

--

'

, Error'

()
Threshold
Test Loan Population
and Error Definition
-l:rror
- - Rate'
---..

Test Questions

B:
<1)

Loan Level Tolerance for Error: This represents a threshold beyond which the variance between the actual outcome and the expected outcome on a single test case is deemed
reportable

>--'
>--'
N

2

?

f

Threshold Error Rate: For each metric or outcome tested if the total number of reportable errors as a percentage of the total number of cases tested exceeds this limit then the

Servicer will bic determined to have failed that metric for the reported period.

3

For purposes of determining whether a proposed Metric and associated Threshold Error Rate is similar to those contained in this Schedule, this Metric 5.A shall be excluded from
consideration and shall not be treated as representative.
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Appendix 2· Bank of America Metric Reporting Timeline

The following schedule reflects the first report date for the respective Metrics based on the implementation of the
underlying Servicing Standards agreed to by Bank of America and the Monitor.

#

Metric

11/14/12
Report

1A: Foreclosure sale in error

2

1B: Incorrect modification denial

3

2A: Affidavit of Indebtedness {AOI) preparation

4
5
6
7

02/14/13
Re ort
X

05115/13
Re ort

X
X

28: Proof of Claim (POC)

X

2C: Motion for Relief (MRS) affidavits

X

3A: Pre-foreclosure initiation

X

38: Pre-foreclosure initiation notifications

X

8

4A: Fee adherence to guidance

9
10
11
12
13
14
15
16

48: Adherence to customer payment processing

X

4C: Reconciliation of certain waived fees

X

17

4D: Late fees adherence to guidance

X

X

5A: Third party vendor management

X

58: Customer portal

X

5C: Single Point of Contact {SPOC)

X

5D: Workforce management

SE: Affidavit of Indebtedness {AOI) integrity
5F: Account status activity

18
19
20
21
22

6A: Complaint response timeliness

23

68v: Short Sale document collection timeline compliance

24
25
26
27
28
29

6Bvi: Charge of application fees for loss mitigation

X
X
X
X

6Bi: Loan modification document collection timeline compliance

X

6Bii: Loan modification decision/notification timeline compliance

X

68iii: Loan modification appeal timeline compliance

X

68iv: Short Sale decision timeline compliance

X
X
X

6Bviia: Short Sale inclusion notice for deficiency

X

6Bviiia: Dual track referred to foreclosure

X

6Bviiib: Dual track failure to postpone foreclosure

X

6Ci: Forced placed insurance timeliness of notices

X

6Cii: Forced placed insurance termination

X
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